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VOLUME TWO. 


With this issue the second volume of the Law Journal begins. In the first issue of Volume One (August 
1927), we made the following announcement: 


“The Publication Committee desires the unbiased view of the members of our State Bar Association upon two problems: 


“(a) “Is the effort entailed in the publication of a journal such as this worth while; in other words, will it be of real 
value to the members of the Association?” 


“(b) “Is the form and general character of this first issue in accord with the views of the Bar?” 


“We urge the members of the bar, in all seriousness, to express their individual views upon these points and particularly 
now, while this project is still in a formative stage. The purpose of the journal will be to furnish the Florida Bar with 
information which will have some real value, and to provide a vehicle for the discussion of our professional problems.  To- 
ward the accomplishment of this purpose arrangements have been made for monthly publication of the journal, and its dis- 
tribution without extra charge to each member in good standing of the State Bar Association. But no possible effort of the 
committee can make this journal a real success and a real contributory factor in our future welfare unless the members of 
this bar will lend the journal very real support. We hope, as time goes on, to see this journal used as a clearing house for 
worthwhile professional discussion, which will assist both the bar and the court. To that end, every member of the bar is urged 
to contribute, when he can, notes on cases which have interested him, or a discussion of any unusual points or of any of the 
thousand and one problems which confront the practicing lawyer, for without this cooperation, we cannot hope to succeed.” 


From the recent action of the Conference of Delegates, at the meeting in Tampa, and the views ex- 
pressed at the annual convention of the Association, we believe that the bar generally has concluded that the 
publication of a law journal can be made of real and continued value to the members of the association. But 
this necessitates, as we suggested in the first issue, the necessity of continued cooperation from the members 
of the bar. 


Your committee would especially appreciate additional contributions in the way of comments on 
recently decided cases of general importance. Many times a lawyer who has argued a decided case can write 
a discussion of the same which will give the bar additional information as to the points which were before the 
court when the decision was rendered and thereby greatly assist the usefulness of the published cases. 


The plan of the publication of the journal for the next year will be somewhat similar to the issues which 
have already been printed, with one important exception—that is, the proceedings of the annual convention 
will be published as part of the law journal instead of being published as a separate volume. In this issue we 
are printing three papers that were read as part of the discussion at the conference of delegates of local bar 
associations held in Tampa just preceding the annual convention of the State Bar Association. In the June 
issue of the Law Journal we hope to include the entire proceedings of the Tampa convention. In the July and 
succeeding issues, we will return to the general plan of publication heretofore used. In accordance with the 
very constructive suggestion made independently by several members of the association, the committee will 
endeavor in the future issues to show the names of the attorneys who appeared on the brief or on oral argu- 
ment in the cases reported from the Supreme Court of Florida. Constructive suggestions from the bar are 
always welcome and will be followed wherever they can be harmonized with the practical problems which we 
face on publishing a monthly journal of this character. We trust that Volume Two will be received by the bar 
with the same degree of welcome that Volume One seemed to enjoy. 


' 
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FLORIDA STATE BAR ASSOCIATION 


President 
Robert H. Anderson, 
Jacksonville, Florida. 


Treasurer 
John B. L’Engle, 
Jacksonville, Fla. 


APPOINTMENT OF COMMITTEES 
The President of the association, after the meeting 
of the Executive Council held in Jacksonville, May 
10th, 1928, announced the appointment of regular and 
special committees. These committees were appointed 
pursuant to adoption of the new constitution at the 
Tampa Convention. The committees are as follows: 
A. COMMITTEE ON MEMBERSHIP 
J. S. Diver, Chairman, Jacksonville. 
John F. Hall, Jacksonville. 
Philip S. May, Jacksonville. 
J. O. Cassidy, Fernandina. 
R. H. Chapman, Lake City. 
3. COMMITTEE ON JUDICIAL ADMINISTRATION AND 
JUDICIAL REFORM 
James E. Calkins, Chairman, Miami. 
E. Clyde Vining, Miami. 
J. E. Yonge, Miami. 
F. M. Hudson, Miami. 
W. H. Malone, Key West. 
C. COMMITTEE ON LEGAL EDUCATION AND ADMISSION 
TO THE BAR 
Lewis Twyman, Chairman, Miami. 
Bart A. Riley, Miami. 
S. D. Weissbuch, Miami. 
T. F. Fleming, Fort Lauderdale. 
George W. Coleman, West Palm Beach. 
D. COMMITTEE ON PROFESSIONAL ETHICS AND 
GRIEVANCES 
Robert R. Milam, Chairman, Jacksonville. 
P. L. Gaskins, Jacksonville. 
F. D. Upchurch, St. Augustine. 
C. O. Andrews, Orlando. 
D. C. Hull, DeLand. 
E. COMMITTEE ON AMERICAN CITIZENSHIP 
James R. Bussey, Chairman, St. Petersburg. 
A. S. Bradley, St. Petersburg. 
G. B. Knowles, Bradenton. 
H. G. Jones, Arcadia. 
G. Edwin Walker, Bartow. ‘ 
F. COMMITTEE ON NOTE WORTHY CHANGES IN THE 
STATUTE LAW 
D. Neil Ferguson, Chairman, Ocala. 
R. A. Burford, Ocala. 
Hugh Hale, Brooksville. 
J. C. Adkins, Gainesville. 
Thomas W. Fielding, Gainesville. 
G. COMMITTEE ON LEGISLATION 
Fred H. Davis, Chairman, Tallahassee. 
Guyte P. McCord, Tallahassee. 
S. D. Clark, Monticello. 
Ben C. Willard, Quincy. 
J. H. Finch, Marianna. 
H. COMMITEE ON MEMORIALS 
John H. Carter, Chairman, Sarsasota. 
Roswell King, Sarasota. 


— 


Secretary 
Gov Hutchinson, 
Jacksonville, Fla. 


A. L. Richardson, St. Petersburg. 
J. L. Kelly, Clearwater. 
H. K. Oliphant, Jr., Bartow. 
I. COMMITTEE ON CRIMINAL LAW AND CRIMINAL 
PROCEDURE 
William Fisher, Chairman, Pensacola. 
George Earle Hoffman, Pensacola. 
L. L. Fabisinski, Pensacola. 
John M. Coe, Pensacola. 
M. F. Caldwell, Jr., Milton. 
K. COMMITTEE ON PUBLICATIONS 
John C. Cooper, Jr., Chairman, Jacksonville. 5 years. 


George C. Bedell, Jacksonville. 4 years. 
W. I. Evans, Miami. 3 years. 
W. H. Ellis, Tallahassee, 2 years. 
W. H. Watson, Pensacola. 1 Year 


L. COMMITTEE ON AMERICAN LAW INSTITUTE 

George P. Garrett, Chairman, Kissimmee. 5 years (State at 
Large). 

Scott M. Loftin, Jacksonville. 4 years (Fourth District 
Samuel Pasco, Pensacola. 3 years (Third District) 
E. G. Baxter, Gainesville, 2 years (Second District) 
T. M. Shackleford, Tampa, 1 year. (First District) 

M. COMMITTEE TO INVESTIGATE AND REPORT MOST 
DESIRABLE METHODS OF SELECTING JUDICIAL 

OFFICERS 

J. W. Morris, Chairman, Tampa. 
K. I. McKay, Tampa. 
John P. Stokes, Miami. 
L. R. Railey, Miami 
Cary D. Landis, DeLand. 
George P. Raney, Tampa. 
M. Carrabello, Tampa. 
Giles J. Patterson, Jacksonville. 
R. A. Henderson, Fort Myers. 

N. COMMITTEE ON JUDICIAL SECTION 
Hon. William H. Ellis, Chairman, Chief Justice, Tallahassee. 
Hon. Armstrong Brown, Justice, Tallahassee. 
Hon. George Couper Gibbs, Circuit Judge, Jacksonville. 
Hon. C. E. Chillingworth, Circuit Judge, West Palm Beach. 
Hon. Paul D. Barns, Circuit Judge, Miami. 
Hon. W. W. Wright, Tampa. . 
Hon. W. T. Harrison, Bradenton. } 


REPORT OF EXECUTIVE COUNCIL 
ON PUBLICATION PRICE OF 
FLORIDA COMPILED LAWS 


At the annual meeting of the Association held in 
Tampa on April 6th and 7th of this year, a resolution 
was adopted protesting against the price of $100.00 per 
set, at which the new five-volume issue of the Compiled 
General Laws of Florida is being offered by The Har- 
rison Company, of Atlanta. By the terms of this reso- 
lution the Executive Council were instructed and di- 
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rected to investigate the situation and to report its 
findings and opinion to the Association. 

In discharge of this responsibility, your Executive 
Council met in Jacksonville, Florida, on May 10th. 
Pursuant to an investigation extended to The Harrison 
Company, its Secretary, Mr. J. T. Doonan, was present 
at the meeting and conferred with the members of the 
Executive Council. 

The Executive Council, after having heard the 
representative of The Harrison Company, and after 
having considered all the facts of the circumstances in- 
volved, respectfully reports back to the Association 
its following findings: 

1. That by Chapter 12039, Laws of 1927, the Florida 
Legislature authorized the compilation and publication 
of the General Laws of the State of Florida and 
created a Commission with authority to approve manu- 
scripts and in general to supervise the publication of 
the work. 

2. That this Commission was authorized to con- 
tract for the purchase of 1500 copies of a single-volume 
edition of the new work and 500 copies of a multiple- 
volume annotated edition, providing that one copy 
or set should be distributed to each member of the 
Legislature of the State of Florida for the year 1927. 

3. That, pursuant to this Act, The Harrison Com- 
pany of Atlanta submitted to the Commission a manu- 
script, which was approved by the Commission, and 
thereupon The Harrison Company entered into a con- 
tract with the Commission, whereby they agreed to 
sell to the State 500 copies of a five-volume annotated 
edition for the price of $30.00 per set and 1500 copies 
of a single-volume edition at the price of $12.00 per 
volume, these prices being the maximum prices fixed 
in and by the Act which the State was authorized to 
pay. 

4. That The Harrison Company thereupon proceed- 
ed to print and publish the new compilation, entitled 
“Compiled General Laws of Florida, 1927, Annotated” ; 
that this work is to be published in two forms, one as a 
five-volume annotated edition, and the other as a 
single-volume edition; that the single-volume edition 
will contain the complete text of the five-volume an- 
notated edition and, in addition, will contain the actual 
citations or references of all the cases annotated in 
the five-volume edition. 


5. That The Harrison Company announced to the 
Bar the publication of the five-volume set at and for 
the price of $100.00 per set, being the same set which 
The Harrison ‘Company contracted to sell to the State 
for $30.00 per set. 

6. That in its original announcement of the new 
publication The Harrison Company said nothing with 
reference to the single-volume edition, and no an- 
nouncement was made of its intention to publish a 
single-volume edition until after the annual meeting 


of this Association in Tampa, at which the resolution 
above referred te was adopted. That thereafter, under 
date of April 19, 1928, The Harrison Company issued 
a circular announcing the publication of a single-volume 
edition at the price of $20.00 per volume. This is the 
same volume being sold to the State for the price of 
$12.00. 

7. That The Harrison Company anticipated that its 
total sales of the five-volume edition will be 1500 sets, 
being 500 covered by the contract with the State, and 
an additional 1000 to the Bar or to the public, gener- 
ally; that of these 1500 five-volume sets 500 will be 
sold to the State at $30.00 per set, a total of $15,000.00 
and the remaining 1000 sets will be sold to the public 
generally at $100.00 per set, or a total of $100.000.00, 
making the total price to be received by The Harrison 
Company for these 1500 sets $115,000.00, or an aver- 
age of $76.66 per set; that The Harrison Company 
expects to sell a total of 2500 volumes of the single- 
volume edition, including the 1500 volumes agreed to be 
sold to the State; that The Harrison Company will 
receive for the 1500 volumes sold to the State $12.00 
per volume, or a total of $18,000.00, and for the re- 
maining 1000 to be sold to the public it will receive 
$20.00 per volume, or a total of $20,000.00, making 
a total of $388,000.00 that The Harrison Company ex- 
pects to receive on the sale of 2500 volumes of the 
single volume edition; that the average price to be 
received by The Harrison Company for the single- 
volume edition on this estimate is thus $15.20 per 
volume. 

8. That The Harrison Company has contracted to 
sell both the five-volume edition and the single-volume 
edition to the State at less than cost and that, in order 
to protect itself against this deficit, has increased the 
price of each of these editions to the Bar over and 
above the price at which these editions might have 
been sold had they not been sold to the State for less 
than cost. 

9. That the Act authorizing the publication of these 
works provides that the compilation shall be taken 
and held in all courts of the State as prima facie evi- 
dence of the tenor of all public statutes; that this new 
compilation thereby becomes a practical necessity for 
the members of the Bar, for the sale of which The Har- 
rison Company has a monopoly without limitation as 
to the price to be charged. 


CONCLUSIONS 

The Executive Council has not concerned itself with 
the actual cost of editing and publishing a work of 
this kind, as such an inquiry would be practically im- 
possible with the facilities available to the Committee. 
it has contented itself with considering the fairness of 
the price in the light of the price at which the same 
work is being sold to the State and the fairness of the 
general arrangement entered into by The Harrison 
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Company in order to secure the publication of this 
official compilation. 

It is the opinion of the Executive Council that it is 
essentially unfair to the members of the Bar that a 
publisher having a monopoly on the publication of an 
official work should agree to sell a large quantity of 
such compilations to the State at less than cost and to 
make up the diference by increasing the price of the 
same work to the Bar generally. 

It is further the opinion of the Committee that the 
publisher should have announced to the Bar its inten- 
tion to publish a single-volume edition of the Compiled 
Laws at the same time that it announced to the Bar 
its intention to publish a multiple volume annotated 
edition, particularly in view of the fact that the singe- 
volume edition would be identically the same in text 
as the multiple-volume edition and would contain re- 
ferences and citations to the same cases annotated 
in the multiple-volume edition, and would, in many 
instances, serve the same purposes as the five-volume 
annotated edition. 


Respectfully submitted, 
ROBERT H. ANDERSON, 
W. I. EVANS, 


uw 


JOHN B. SUTTON, 
FRANK B. WINTHROP, 
GEORGE P. GARRETT, 
GOV HUTCHINSON, 
JOHN B. L°ENGLE. 


ANNUAL MEETING AMERICAN BAR ASSOCIA- 
TION SEATTLE 


The Secretary has received a letter from the Con- 
ference of Bar Association delegates of the American 
Bar Association asking him for the names of the dele- 
gates who will represent the Florida State Bar Associ- 
ation in Seattle, Washington, July 23, 1928. 

The President has suggested that he would like to 
appoint delegates who are reasonably certain to at- 
tend the meeting and has asked the Editor to request, 
through the medium of the Journal, all members of 
the Association in Seattle to advise Mr. Gov Hutchin- 
son, Secretary of the Florida State Bar Association, 
800 Bisbee Building, Jacksonville, Florida, to such ef- 
fect at once. 
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THE RULE MAKING POWER OF THE COURTS 


By Robert H. Anderson, of the Jacksonville Bar, Before the Conference of Local Bar Association Delegates 


When the American Bar Association 
has gone on record as favoring a change 
in the methods of practice and many of 
the most prominent lawyers of the United 
States have advocated it, one doubting 
the wisdom of the change naturally does 
so with some diffidence. Unquestionably 
it seems that invoking the rule making 
power of the courts to facilitate the ad- 
ministration of justice must be confined 
to the remedial rights of litigants rather 
than to substantive rights. The purpose 
of these thoughts is not to attempt to 
obstruct the plan, but rather to call at- 
tention to some doubts which may exist 
as to its efficiency. The principal argu- 
ments in favor of the plan must readily 
be conceded. It cannot be doubted but 
that the present system is entirely too 
antiquated to conform to our present 
day business and commercial needs and 
the increasing congestion of the courts. 
Likewise the courts and the judges are 
better equipped to prescribe the rules 
whereby causes shall be submitted to the 
court’s consideration and judgment. But 
whether or not this will result in facil- 
itating disposition of law suits is quite 
another matter. 

We have no less authority than Dean 
Pound, one of the foremost advocates of 
the change, for the proposition that the 
common law courts possessed and exer- 
cised the rule making power when our 
constitutions were adopted. If that be 
correct it would seem to follow that they 
still have it. However, a careful survey 
has failed to disclose any provision of 
the Florida Constitution expressly con-+ 
ferring this power on the courts, al- 
though Section 4 of Art. V recognizes 
a power in the Supreme Court to pre- 
scribe rules for the transaction of its 
own business, at the same time recog- 
nizing a like power in the Legislature to 
enact laws dealing with the subject. 

A court, as a court, has certain in- 
herent powers. That is to say, that it 
has certain powers by reason of its very 
existence. One of these powers undoubt- 
edly is the power to make rules for the 
regulation of practice and the conduct of 
the business of the court. But how far 
this power extends is exceedingly diffi- 
cult to determine. And if it be true that 
the courts originally possessed an_ in- 


herent power to regulate all phases of . 


litigation, such as are now the subject 
of many of the sections of our Revised 
General Statutes, it must necessarily fol- 
low they either still have it or they have 
lost it. While no such power seems to 
have been affirmatively conferred by our 


organic law, certainly the courts are not 
thereby divested of it. If then the courts 
do not have the power today, and it prob- 
ably can be demonstrated that they have 
net, it seems clear that they lost it by 
disuse, which is a potent argument 
against conferring it upon them again. 

The judicial power should be as inde- 
pendent of the legislative and executive 
powers as the latter branches are of the 
former. The power to regulate is equiv- 
alent to the power to suppress because 
the intensive regulation may accomplish 
the suppression. Conceding the power 
in the Legislature to regulate the prac- 
tice of the courts, it would follow that 
the law making body may regulate the 
enforcement of the judicial decree. There- 
fore the courts would become the agency 
for carrying out the whim or caprice of 
the Legislature. And yet the courts have 
recognized the power of the Legislature 
in the premises and the Legislature has 
claimed the power and the courts have 
acquiesced in the claim. 

Section 2955 of the Revised General 
Statutes of 1920 has been on the statute 
books in one form or another — since 
1868. It confers, or rather undertakes 
to confer, upon the Supreme Coutt pow- 
ers to make rules and regulations. In 
each instance, except one, it confers, or 
attempts to confer, the power to make 
rules “not inconsistent with law’. That 
this is tantamount to asserting that the 
Legislature may repeal any rule the court 
adopts is undebatable. And, as above 
stated, the courts have acquiesced in this 
proposition. 

The decisions in Florida are in har- 
mony with the weight of the adjudicated 
cases and all recognize the subordination 
ot the power of the courts to make rules 
of practice to that of the Legislature. 
As far back as 1884 the Supreme Court 
of Florida in the case of Blanchard v. 
Raines, 20 Fla. 467, held that the forms 
of administering justice and the powers 
of the courts are subjects of legislative 
contrel. 

In Volume 15 of Corpus Juris at Page 
901, after declaring that the power to 
make rules is inherent in the courts, the 
writer states that it is not absolute, but 
subject to limitations based on reason- 
ableness and conformity to constitution- 
al and statutory provisions, citing cases 
from 22 states (including Florida), the 
United States Supreme Court and an 
English case. 

Of course, the power must be subordi- 
nate to constitutional provisions, but to 
admit that the exercise of it must con- 


form to statutory provisions is to concede 
the superior power of the Legislature in 
the premises. 

Snell v. Richardson, 67 Fla. 386, 65 So. 
592, was an equity suit. The proponents 
of the plan have argued that the equity 
courts possess and exercise these powers. 
The contention was made in that case 
that the Supreme Court of Florida was 
not authorized and empowered to adopt 
Rule No. 89, relating to deficiency de- 
crees. The court held that it did have 
the power to adopt the rule “under the 
authority as conferred”, viz. a quoted 
section of the statute. 

In other words, the court never claim- 
ed to have the power except by virtue 
of the statute. 

To make the case plainer if possible 
the court held in case of Realty Mort- 
gage Co. v. Moore, 80 Fla. 61, 85 So. 
155, that although it had this power it 
was not required to exercise it, but such 
was a matter of sound judicial discre- 
tion. 

The Legislature of 1919, by Chapter 
7839, decided that the Court had to 
exercise this power whether it wanted 
to or not, and in 1927 by Chapter 119935 
changed its mind about it and decided 
that it would shift the entire responsibi- 
lity back on to the Court and allow it 
to exercise the power when it pleased 
and to withhold it when it pleased. 

Probably the most glaring recognition 
of legislative authority over the rule 
making power of the courts in this state 
is the case of Morgan v. Eatten, decided 
in 1910, 59 Fla. 557, 51 So. 814. 

In that case the Court granted a mo- 
tion by appellees to be allowed to file 
their briefs in the Supreme Court, al- 
though the time for so doing had expired 
and the appellants had declined to con- 
sent and the clerk had refused to file 
them otherwise. Quoting its own rule 
No. 20, regulating the filing of briefs 
in the Supreme Court of Florida, the 
Court in the first head-note said that it 
had statutory authority to make this 
rule. As if any statutory authority were 
necessary, or indeed as if the Legisla- 
ture could interfere in the matter even 
if it sought to. 

In Seaboard Air Line Railway Co. v. 
Hess, 73 Fla. 494, 74 So. 500, in consid- 
ering Special Rule No. 1 (requiring the 
assignment of errors to be presented to 
the judge who tried the cause) in con- 
nection with Section 1706 of the General 
Statutes of 1906, (authorizing the fil- 
ing of assignment of errors in the ap- 
pellate court within three days after the 
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filing of the copy of the record) the court 
state in the opinion that the rule of court 
should be so construed as to be in har- 
mony with the statute if possible and not 
so as to subordinate the statute to it. It 
said that if the defendant in error’s posi- 
tion was sustained the statute would be 
subordinated to the rule, which instead 
of facilitating the administration of jus- 
tice would hamper and impede it. 

This same principle was announced in 
the prior case of Holder Turpentine Co. 
v. M. C. Kiser Co. 68 Fla. 312, 67 So. 85, 
dealing with the entry of defaults. 


In at least one case the Legislature 
of Florida overruled the Supreme Court. 
Construing Rule 71 “Law Actions” the 
Court in the case of Varnes v. S. A. L. 
Ry. Co. 89 Fla. 624, 86 So. 433, decided 
in 1920 that a plea of not guilty in a 
tort action against a corporation put in 
issue the question of whether the indivi- 
dual who committed the tort was the 
agent of the defendant corporation The 
Legislature of 1921 by Chap. 10024 di- 
rectly repudiated this ruling. The Gover- 
nor attempted to veto the bill but the 
attempt was clearly without efficacy 
under the case of Croissant v. DeSoto 
Improvement Co. 87 Fla. 530, 101 So. 37. 


The result of these observations in 
the writer’s mind is this: 


1. That if the plan proposed is going 
to be given a trial in Florida it will re- 
quire the adoption of a constitutional 
amendment expressly authorizing the Su- 
preme Court of Florida to make such 
rules. 


2. That if the plan is going to be 
successful and endure, the Court will 
have to more jealously guard the pow- 
er in the future than it has in the past 
and not sanction legislative encroach- 
ments. 


If the Legislature did not have the 
power to regulate the processes of the 
courts in the first instance, it has cer- 
tainly acquired it by prescription and has 
undertaken for a hundred years to deal 
with every phase of it. It shows no 
disposition to relax. 


The Legislature in 1927 by Chapter 
12019 has undertaken to authorize mak- 
ing up bills of exceptions in question and 
answer form in the teeth of a rule of 
Court prohibiting it. It has undertaken 
in the past few years to say how many 
copies of the transcript the Court shall 
have for its use in deciding a cause, al- 
though in dealing with one such statute 
Mr. Justice Ellis expressly stated that 
in his opinion it was an unauthorized 
interference with the Court’s power to 
regulate its own business. Davis v. Wil- 
son & Toomer Fertilizer Co. 83 Fla. 725, 
92 So. 916. 


The writer of these suggestions is not 
opposed to the plan as_ the foregoing 
might indicate. In fact, he is inclined 
to favor it, or at least to try it. It is 
well, however, to consider the necessity 
of a Constitutional amendment authoriz- 
ing it unless the Legislature will abdicate 
the power which it has usurped. Even 
this would not prevent future Legisla- 
tures from reasserting it. 


Another thought and we will conclude: 
One of the reasons urged for the adoption 
of the plan is that the Legislature only 
functions at certain intervals while the 
Court is always in session and it may 
amend its rules as the occasion requires. 
Without any intention of criticizing the 
Court, and with no thought of so doing, 
attention is called to the fact that in 
Florida our Court has not afforded any 
particularly convincing evidence that this 
will be accomplished. Without under- 
taking to make any careful check, the 
writer only recalls two changes in the 
present rules by the Court during his 
practice. Rules Numbers 71 and 84 of 
the Equity Rules were amended No- 
vember 1, 1926, and the amendments are 
excellently designed to facilitate the 
practice. More could be made, however, 
because it is generally conceded that 
many of the present rules are obsolete 
and are not calculated to relieve the 
1928 burden of our Supreme and Circuit 
Courts, which the Courts at the time the 
rules were adopted did not have to bear. 

Admitting, therefore, as we must, that 
the present method is_ unsatisfactory, 
certainly the Bar should not obstruct 
one which might prove better adapted 
to modern needs. Some of us are ap- 
prehensive that the difficulty is deeper 
rooted and is grounded in and immovable 
from the complexities of present day 
conditions. It may be that there is no 
general panacea for it, but that the better 
education of the publie and the inculea- 
tion into the Bar of a conception of its 
full duties to the Courts will unquestion- 
ably alleviate it. 


SOME CONSTRUCTIVE WORK FOR THE BAR 


OF FLORIDA 


By W. I. Evans, of Miami, Before the Conference of Local Bar Association Delegates 


The subject assigned to me is as broad 
as the imagination of man. It is bound- 
ed only by the limits which we shall set 
for ourselves in the performance of the 
myriad duties which devolve upon us as 
members of a profession which partakes 
largely of the nature of public office rath- 
er than of a private pursuit for personal 
gain. It would be beyond the proper 
scope of this paper to endeavor to com- 
ment upon any considerable number of 
the activities in which lawyers may, and 
properly should, engage in the perform- 
ance of their functions. It would be 
equally as improper for me to attempt 
to suggest a program of activities for the 
Bar of this State. Within the limits of 
the time at my disposal and the pur- 
pose of my being permitted to trespass 


upon your time, I may only comment 
briefly upon some phases of the work in 
which this Bar may properly engage 
during the immediate future. I find my- 
self in doubt as to which of two courses 
to pursue. The temptation to generalize 
and write platitudes is great. That course 
always has the advantage of enabling 
one to consume his time without saying 
anything which will be remembered in 
the future, and is not fraught with the 
dangers which one who assumes to give 
advice or make suggestions always en- 
counters. 

On the other hand, to particularize 
before this representative gathering, 
drawn from the units of the organized 
Bar of Florida, necessitates the discus- 
sion of concrete things and the asser- 


tion of what may be conceived to be a 
presumptious claim of knowledge upon 
the subjects selected for comment. When 
there is work to be done no good can 
come of generalizing; no effort has ever 
met with success which did not have as 
its foundation an appreciation of a con- 
dition and a knowledge of all of the facts 
responsible for its existence. I am con- 
strained to believe, therefore, if you will 
permit me to disclaim any belief upon 
my part of competency to speak upon 
the matters to which I shall attempt to 
draw your attention, that we should at 
this time take inventory of the conditions 
surrounding us, and if that inventory 
shall disclose a need for work upon the 
part of the Bar in certain particular © 
fields of endeavor we may profitably 
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direct our attention to a consideration 
of the nature and kind of work which is 
needed. 


The greater part of the working day of 
nearly every lawyer is spent in Court 
or in preparation for his appearance in 
Court. Whatever relates to the Courts, 
and, in particular, to the Judges thereof, 
is of interest to lawyers and forms a 
proper subject for discussion among law- 
yers. I would, therefore, first speak to 
you of the duty which rests upon lawyers 
with respect to the selection of Judges 
to preside over the Courts of this State. 


While the Constitution provides for 
the election of certain Judges and the 
appointment of others, nevertheless, the 
system of primary nomination of candi- 
dates for positions to be filled by appoint- 
ment, for all practical purposes, renders 
all Judges elective by the people. I have 
no desire to discuss the merits of that 
system which has become established in 
this State, but it is proper for us to con- 
sider the duty of lawyers under the 
existing systems of judicial selection. 

There are two schools of thought upon 
this question. One group of able, hon- 
orable members of this Bar holds to the 
view that the local and State Bar Asso- 
ciations should take no part in the selec- 
tion of Judges by election, nor in the 
nomination by primary of candidates for 
judicial position. The reason assigned 
for this theory is that the Bar, as an 
organization, should not enter into any 
political contest. The other group, equal- 
ly able and honorable, holds to the view 
that lawyers because they have superior 
opportunities for observation of the 
Courts and a knowledge of the qualities 
which enter into the making of a compe- 
tent, fair and impartial Judge are pecu- 
liarly able to determine the question of 
a man’s fitness for judicial position, and 
that it is the duty of lawyers, through 
the organized Bar, to give to the voting 
public the benefit of their specialized 
knowledge upon that question. These 
two points of view are widely divergent 
and there is no middle ground. Every 
consideration of public duty and public 
good scems to weigh in favor of the 
latter. It must be admitted that the 
average voter has but slight opportunity 
to learn the capacity of men to discharge 
properly the exacting duties of a judi- 
cial position. He may know well that 
an individual is honest, but, while that 
is the prime requisite, all honest lawyers 
would not be capable Judges. The great 
Rufus Choate, in his analysis of the 
qualities which must be possessed by a 
Judge, said: 


“He must be profoundly learned in 
all the learning of the law and he 


must know how to use that learn- 

ing * * * * 

He must be a man, not merely up- 
right; not merely honest and well in- 
tentioned—but a man who will not 
respect persons in judgment. He must 
possess the perfect confidence of the 
community.” 

Of the qualities other than personal 
honesty which enter into the make-up 
of a Judge the non-lawyer voter has no 
opportunity to know, and he scarcely 
ever is able to recognize their presence 
or absence in the individual. If the 
organized Bar, which includes the local 
and state bar associations, is to divorce 
itself from participation in the important 
task of selecting the Judges of the 
Courts, and is to hold itself aloof from 
what may appear to be a political affray, 
out of misconceived notions of profes- 
sional propriety, then a sorry day will 
surely dawn in Florida. 

The history of the Bar proves that 
as far back as records can be traced the 
organized Bar has asserted itself in be- 
half of the selection of Judges. The duty 
to do so is set forth in unequivacal terms 
in Sec. 2, of the Canons of Ethics of 
the American Bar Association: 

“It is the duty of the Bar to endea- 
vor to prevent political considerations 
from outweighing judicial fitness in 
the selection of Judges. It should pro- 
test earnestly and actively against the 
appointment or election of those who 
are unsuitable for the Bench; and it 
should strive to have elevated thereto 
only those willing to forego other 
employments, whether of a business, 
political or other character, which may 
embarrass their free and fair consider- 
ation of questions before them for 
decision. The aspiration of lawyers 
for judicial position should be govern- 
ed by an impartial estimate of their 
ability to add honor to the office and 
not by a desire for the distinction the 
position may bring to themselves.” 
The duty of the Bar upon this question 

is plain. We occupy the position of pub- 
lic counsellors and we must meet the re- 


sponsibilities of that position. Not only 
must we examine carefully into the 
qualifications of every candidate for 


judicial office who seeks to replace a 
presiding Judge, but we must deal fairly 
with the people and if there be upon the 
bench of any Court an incompetent or 
indolent man, one who shirks the respon- 
sibilities and duties of his high office or 
who for any other reason fails to meet 
every test of fitness for his position, 
we should promptly place upon him the 
stamp of our disapproval and take the 
initiative and exert our influence to pro- 
cure some fit and competent man for 


election or appointment to the position. 
This duty we must perform fairly and 
courageously and we may not plead in 
defense of our failure to perform it, any 
false ideas of professional propriety or 
misconceived sense of loyalty to those 
who now occupy the Bench. If there 
should be at any time upon any Court 
of this State a man who does not meet 
the highest conception of judicial fit- 
ness, the lawyers of the State, or the 
local bar association of the area im- 
mediately affected, may courageously 
and unhesitatingly perform the duty 
which I am urging upon your attention. 
No honorable member of this Bar should 
feel the least hesitancy in performing 
this function; it is his privilege and his 
duty to guide those not possessed of his 
opportunity for judging of the qualifica- 
tions of rival candidates. Nothing less 
than full performance will satisfy the 
requirements of professional honor. 


We must aid the people in the selec- 
tion of Judges who meet all of the re- 
quirements of legal learning, impartial- 
ity, a highly developed sense of justice, 
and who possess honesty not only in a 
property sense but that high attribute of 
character which we know as intellectual 
honesty. ‘ 


I am mentioning this matter because 
during the next few months the electors 
of this State will be called upon to nomi- 
nate candidates for many judicial offices. 
In some instances the present Judges 
will have opposition; with the merits of 
each contest I have no right to deal, and, 
indeed, am not informed. In all instances 
I hope the present enecumbent will be 
found to be qualified and a proper per- 
son for the position which he holds, but 
our duty is to investigate and then act 
promptly and courageously to the end 
that the judiciary of this State may al- 
ways be composed of men possessed of 
the qualities of mind and heart which 
are requisite in the competent, fearless 
and impartial Judge. There is another 
matter which may _ properly claim our 
attention. We hear not infrequently a 
cry for reform in practice and procedure. 
Within the last few years almost every 
known form of so-called “re-formed” 
practice and procedure has been urged 
upon us as a panacea for all of the real 
and fancied evils of existing systems. 
Every time the Legislature meets the 
agitators for change and “simplified” 
practice and procedure feed into the hop- 
per numerous bills which, if they were all 
enacted would be so many ill-advised pat- 
ches upon a complete system, resulting in 
a veritable crazy-quilt of rules, regula- 
tions and statutes, having only imperfect 
relation to each other and to the existing 


statutes and rules. I do not believe any 


~ 
/ 
4 
4 


FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 9 


considerable number of the lawyers of 
this State would hear to a change from 
our system of pleading, which was rec- 
ently characterized by an able and hon- 
ored Jurist of this State as an “almost 
perfect system which makes possible an 
expeditious and inexpensive determina- 
tion of every litigated case.” What need 
for change exists is merely the need to 
bring the statutes and rules of Court 
relating to the subject up to date— 
changing them as required to meet the 
demands of our present population, 
transportation facilities, means of com- 
munication and greater volume of 
litigation. These changes should not be 
attempted through the means of speci- 
fic and positive legislation. Legislation 
is too permanent and inflexible; it is 
too apt to result in the adoption of un- 
tried and poorly considered experiments, 
which, once adopted, must endure for a 
long period of time. It has come to be 
generally recognized that the establish- 
ment of a satisfactory system of practice 
and procedure through the medium of 
legislation is a vain hope. I am not go- 
ing to discuss the inherent power of the 
Courts to make rules for the government 
of practice and procedure. That subject 
has been covered adequately and in a 
most interesting manner by the gentle- 
man who addressed you this morning. I 
am interested in discussing only the 
machinery for regulating the practice 
and procedure of the Courts, whether 
the power to promulgate rules be found 
to rest inherently in the Courts, or 
legislation to invest in them that power 
be found necessary. Suffice it to say, 
that if it be determined that the Courts 
of this State do not possess power to 
promulgate such rules, then the only 
legislation upon the subject of practice 
and procedure which should be consider- 
ed is a statute investing that power in 
the Supreme Court. But the building 
up of an adequate system of rules, suffi- 
cient to meet the present-day needs of 
our Courts must necessarily be a long 
and tedious process and before the actual 
writing of the rules is undertaken much 
preliminary investigation should be 
made. The English system should be 
thoroughly studied as well as the sys- 
tems in vogue in the most advanced of 
the American States. It may well be 
questioned whether the Supreme Court 
can devote to this preliminary work the 
time sufficient to adequately cover the 
field and at the same time perform its 
heavy duties which are steadily growing 
in volume. In other states having the 
same problem it has been found that the 
Supreme Court could not undertake alone 
that work. These states have met the 
situation by the creation of an organiza- 
tion known as a “Judicial Council”, It 


was recognized in the states which have 
taken the lead in that movement that 
the desired result could not be attained 
merely by conferring upon the Courts 
broader rule making power, because the 
preliminary work necessary to the mak- 
ing of an effective and satisfactory sys- 
tem of rules requires a continuous study 
of many problems which must not only 
be approached from the viewpoint of 
both the Judge and the practitioner, but 
which will consume time which the 
Courts can ill-afford to take from their 
already burdensome duties. 

The first suggestion of a Judicial 
Council of the kind now under discus- 
sion appears to have been made in 1921 
by the Massachusetts Judicature Com- 
mission, which was a temporary body ap- 
pointed under Act of the Legislature. In 
the course of its report the Massachu- 
setts Commission called attention to the 
fact that there had never been “any 
central body of a permanent character 
for the accumulation of information and 
the consideration and discussion of ques- 
tions of organization, practice and pro- 
cedure bearing on the subject of judi- 
cial administration.” It was declared 
that the study of the judicial system 
should not be left almost entirely “to 
the casual interest and initiative of indi- 
viduals”; it was advocated that there be 
created a central body to be composed 
partly of judges and partly of lawyers 
for the continuous study of all questions 
relating to the Courts and with the duty 
to report annually thereon. Although 
Massachusetts apparently took the lead 
in suggesting the creation of a Judicial 
Council, the first Council was created 
by Statute in Ohio in 1922. Oregon fol- 
lewed in 1923 and Massachusetts in 
1924; in 1925 Councils were established 
by statute in North Carolina and in the 
State of Washington, North Dakota, Cali- 
fornia, Kansas, Connecticut and Rhode 
Island have established similar Councils 
within the past two years. In some of 
the last named states I believe the Coun- 
cils exist as voluntary organizations, 
independent of statute. 

The Massachusetts Judicial Council 
appears to have been the most active 
of those so far created. That Council 
consists of nine members, five Judges 
and four lawyers. Its purposes are de- 
fined by statute to be “for the continu- 
ous study of the organization, rules and 
methods of procedure and practice of 
the judicial system of the state * * * 
the work accomplished and the results 
produced.” It is required to report upon 
the work of the Courts with “recom- 
mendations for modification of existing 
conditions” and it is authorized to sub- 
mit to the Courts from time to time 
suggestions “with relation to rules and 


practice and procedure”. The Massa- 
chusetts Council has functioned for more 
than three years and I am reliably in- 
formed has produced most satisfactory 
results. Its first and second reports 
which are printed in full in the Journal 
of the American Bar Association disclose 
that it has met regularly since Novem- 
ber, 1924, on every second Saturday, ex- 
cept during July and August. Judges 
and lawyers have frequently appeared 
before it and offered suggestions, statis- 
tics have been gathered and the practice 
and procedural systems of many states 
and of England have been examined. 
The available reports of other Councils, 
especially those of Oregon and Kansas, 
show that the same kind of work has 
been undertaken by them. This is work 
which no Court can adequately perform 
without assistance. The lawyer-members 
of a Judicial Council, free from the exact- 
ing demands of a Judicial position and 
having perhaps a better opportunity to 
ascertain the deficiencies of an existing 
system, bring to the work of each Coun- 
cil a practical viewpoint which no Judge 
who has been out of the practice of law 
for any considerable length of time could 
possibly have. If it be found that legis- 
lation is needed the lawyer-members of 
the Council are in better position to urge 
its enactment than are the Judges of 
the Courts. 

The danger which we face in Florida 
now is that continued and repeated at- 
tempts to remedy existing defects in our 
practice and procedure by legislation is 
quite likely to produce a condition of 
chaos from which it will require years to 
extricate ourselves. No further legisla- 
tive tinkering with this important and 
highly technical machinery should be 
attempted. I suggest for your consider- 
ation, as a field of highly constructive 
work, that we proceed to establish in this 
State an informal but quite effective 
Judicial Council. That can be accomp- 
lished by creating a committee of the 
State Bar Association, or of this Con- 
ference, charged with the duty to make 
a “continuous study of the judicial sys- 
tem of the State and to submit recom- 
mendations to the Legislature and to 
the Supreme Court with respect to rules 
of practice and procedure” That Com- 
mittee should be composed of nine law- 
yers and should be allowed ample time 
to receive suggestions from members of 
the Bar of the State and to make a 
thorough and complete investigation of 
the subjects in charge We could not, of 
course, appoint such a Committee with- 
out ascertaining from the Supreme Court 
whether it would be willing to receive 
suggestions upon the making of rules 
within its unquestioned power to make, 
but I personally believe the Court would 
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welcome, as it has always welcomed, the 
aid and co-operation of the Bar upon this 
subject. 


We may as well recognize the fact that 
legislating in the ordinary way will not 
produce the results which we want and 
which are needed As was well said by 
a distinguished member of the New York 
Bar in discussing this question: 


“The Legislature, informed only 
casually and_ intermittently of the 
needs and problems of the courts, 
without expert or responsible or dis- 
interested or systematic advice as to 
the workings of one rule or another, 
patches the fabric here and there, and 
mars often when it would mend * * * 
The duty must be cast on some man 
or group of men to watch the law in 


action, observe the manner of its func- 

tioning, and report the changes need- 

ed when function is deranged.” 

The Judicial Council idea has gained 
headway and spreading over the 
country. The Conference of Delegates 
of the American Bar Association has a 
standing Committee upon the subject. It 
is being considered and discussed in many 
states; where it is being tried, although 
yet in an experimental stage, it is giving 
satisfaction. I suggest it for your con- 
sideration. 

A discussion of the work which the 
Bar of this State may undertake within 
its proper scope might be extended in- 
definitely. The temptation to make sug- 
gestions to a group of lawyers truly rep- 
resentative of the Bar of the State is 
great, but I feel that I have already 


consumed too much of your time. In 
closing, permit me to say that this Con- 
ference of Delegates is destined to be 
the most potent factor for the accomp- 
lishment of real constructive work by 
the Bar of this State. As a medium for 
exchanging ideas and setting in motion 
a state-wide activity for the betterment 
of the Bar it has no equal. I view with 
more than ordinary pleasure the success 
of this, the second annual conference. I 
can say to you that the work of calling 
and preparing for this conference is no 
small task and our Chairman and Secre- 
tary are to be congratulated upon the 
happy culmination of their efforts. I 
trust that the Conference is now estab- 
lished as a permanent part of the Bar 
organization and I know that it will 
grow in influence and in importance. 


STATEMENT TO THE CONFERENCE OF BAR ASSOCIATION DELEGATES HELD IN TAMPA, 
FLORIDA, ON APRIL 5TH, A. D. 1928, WITH REFERENCE TO THE AMERICAN LAW INSTITUTE, 


Submitted by George Palmer Gar- 
rett, Member of the Orlando, 
Orange County Bar. 


To the conference, 
Tampa, Florida. 
Gentlemen: 

In re: The American Law Institute 
matter. 

If there is any matter involving the 
reformation of present conditions in the 
law practice now before the bar of the 
United States, which is important and 
of promising character, it is the work 
of The American Law Institute. 

It seems very curious to me that so 
little is known of this work in Florida, 
and that Florida has so little connection 
with the development thereof. Upon in- 
quiry I find that aside from the regular 
ex officio members, so to speak, of The 
American Law Institute in Florida, viz., 
the Chief Justice of the Florida State 
Supreme Court, the Dean of the Uni- 
versity of Florida Law School, and the 
President of the Florida State Bar Asso- 
ciation, there are just three life members 
of the Institute in Florida. One of these 
is Colonel W. E. Kay of Jacksonville, 
another is Charles J. Morrow of Tampa, 
and the third is Judge Jefferson B. 
Brown, now of Key West. Inasmuch as 
there are approximately six hundred 
members of the Institute, it will be seen 
how small is our Florida membership 
in the Institute. 

In a matter of this sort, no matter 
how well known its scope and activities 
may be generally, it is always better to 
start at the beginning, in order to re- 
fresh the minds of those who have only 
thought about it occasionally, and fur- 


thermore, in order to furnish necessary 
information to those who have not given 
it any thought at all. I therefore must 
preface my discussion of the value of 
The American Law Institute work with 
a little explanation of what is the nature 
of that work. 

In appears that in 1923, some few lead- 
ing lawyers of the United States gather- 
ed together in a more or less voluntary 
get-to-gether conference, for the purpose 
of determining what, if anything, could 
be done to benefit the crisis into which 
the development of the laws of the states 
in the United States was heading, on 
acceunt of the wilderness of precedent 
and the diversity and multitude of statu- 
tes governing both the substantive and 
acdiective branches of the law. Out of 
this conference The American Law Insti- 
tute was born. It consists of certain life 
members who do not pay dues, and who 
are selected on account of their high 
standing at the bar, and also certain ex 
officio members, such as the Chief Justice 
of each State Appellate Court, the Deans 
of law schools, and the Presidents of 
the State Bar Associations. Its full 
membership now aggregates something 
like six hundred members. 


The main purpose of the Institute is 
to re-state the decision law of the United 
States in such a way that some coherent 
and more or less undisputed body of law 
on various important substantive sub- 
jects may be regarded as _ established. 
The present activities of the Institute 
depend upon a subsidy grant from the 
Carnegie Corporation, aggregating over 
a million dollars, and paid in eight in- 
stalments now amounting to about $140,- 


000.00 a year. With this money the 
Institute is causing certain important 
subjects of law to be re-stated through 
the work of specially designated report- 
ers. The subjects so far under treatment 
are contracts, torts, agency, conflict of 
laws, property, trusts, and business asso- 
ciations. 

The reporters are men selected as au- 
thorities on their subjects, and these re- 
porters are supported by a group of ad- 
visers who scrutinize and assist in mold- 
ing the re-statements. After the repor- 
ters and advisers have worked up a more 
cr less satisfactory draft of a portion 
of any one of the subjects on which they 
are working, they submit this draft to 
the Council of The American Law Insti- 
tute, which is composed of men of the 
foremost authority. This Council con- 
siders the draft, makes suggestions, and 
returns the draft to the reporters and 
their advisers for revision. When finally 
the Council and the reporters have agreed 
upon a satisfactory form for the re- 
statement on any part of any subject, 
this re-statement is submitted to The 
American Law Institute as whole, 
which meets in Washington around May 
of each year for the purpose of con- 
sidering the re-statements. Except in 
smaller subjects such as that of trust, 
no attempt is made to complete the re- 
statement before the draft is submitted, 
but the draft is submitted by sections or 
collections of sections, and developed by 
degrees. 


After The American Law Institute has 
passed as a whole on any draft submit- 
ted by the reporter, it is treated as a 
tentative draft and published as such. 
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There is no intention of issuing final 
drafts until about 1931, when the activi- 
ties of The American Law Institute come 
to an end on the basis of its present 
appropriations. 


The members of The American Law 
Institute are proceeding in a very cauti- 
ous way. They do not intend to re-state 
all of the law on all of the subjects of 
the law within the eight year period al- 
lowed them. They are not sure that all 
of the subjects on which re-statements 
are started will be concluded within that 
time. They propose to continue as a go- 
ing body indefinitely, and it is hoped 
in perpetuity, as a means to react upon 
the law and influence it for its better- 
ment. Merely, they do not know where 
their sources of revenue are coming 
from, beyond the eight year period. The 
process of re-stating the law is very ex- 
pensive on account of the great number 
of people involved and the fact that a 
tremendous amount of valuable time is 
taken up in this work, which has to be 
paid for in some degree at least. 


There is no intention in the work of 
The American Law Institute to codify 
the law. No effort is going to be made 
to secure the enactment of any statute 
by any state recognizing the Institute 
or the conclusions of the Institute. The 
whole purpose and object of this Insti- 
tute is to develop a recognized and un- 
disputed body of law that the lawyers 
themselves and the judges will accept as 
final, thus disposing of a great deal of 
the past uncertainty with reference to 
the proper positions to take on general 
principles. 


Statement of the ownership, manage- 
ment, circulation, ete., required by the 
act ef Congress of August 24, 1912, of 
Florida State Bar Asseciation Law Jour- 
nal, published monthly at Jacksonville, 
Florida, for April 1, 1928. 

State of Florida) ss. 
County of Duval ) 

Before me, a notary public in and for 
the State and county aforesaid, person- 
ally appeared H. W. Schaefer, who hav- 
ing been duly sworn according to law, 
deposes and says that he is the business 
manager of the Florida State Bar Asso- 
ciation Law Journal, and that the fol- 
lowing is, to the best of his knowl- 
edge and belief, a true statement of the 
ownership, management, ete., of the 
aforesaid publication for the date shown 
in the above caption, required by the Act 
of August 24, 1912, embodied in section 
411, Postal Laws and Regulations, print- 
ed on the reverse of this form, to wit: 

1. That the names and addresses of 
the publisher, editor, managing editor, 
and business managers are: 


It is very interesting to learn that The 
American Law Institute finds less trou- 
ble in its work with reference to the 
multiplication of decisions than it does 
with reference to the determination of 
definitions. In other words, after they 
had gotten into the work, the reporters 
found that it was more or less easy to get 
lawyers of real caliber to agree upon the 
principle if they could agree upon the 
definitions or terms upon’ which the 
principle was to be stated. It is there- 
fore one of the most important objects 
of The American Law Institute to create 
a terminology of the law that will be 
somewhat more adequate than that now 
used. 


This paper must be so short that I 
cannot go into anything further with 
reference to the purposes of the Insti- 
tute. We must now address ourselves 
to the question of how we can co-operate 
with reference to this work, if we are 
willing to do so. It appears that a great 
many other bar associations are appoint- 
ing committees to co-operate with The 
American Law Institute, and that this 
is very much encouraged by the Institute. 
The purpose of these committees is to 
spread the knowledge of the Institute’s 
work and to study the phraseology of 
the tentative drafts issued by the Insti- 
tute, and to criticize these drafts in the 
interest of making the final drafts defini- 
tive. Moreover, these co-operation com- 
mittees are serving as distribution points 
for tentative drafts which are furnished 
by the Institute to anybody desiring the 
same, for their cost. 


It seems to me that the first thing 
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2. That the owner is: Florida State 
Bar Association, Jacksonville, Fla. 


3. That the known bondholders, mort- 
gagees, and other security holders own- 
ing or holding 1 per cent or more of total 
amount of bonds, mortgages, or other 
securities are: None. 


4. That the two paragraphs next 
above, giving the names of the owners, 
stockholders, and security holders, if any, 
contain not only the list of stockholders, 
and security holders as they appear upon 
the books of the company, but also, in 
eases where the stockholder or security 
holder appears upon the books of the 
company as trustee or in any other fidu- 
ciary relation, the name of the person or 
corporation for whom such trustee is 


before the Florida State Bar Association 
is to enter upon the work desired of it 
by the Institute, by appointing a com- 
mittee to co-operate with the Institute, 
and making it possible, by funds or oth- 
erwise, for this committee to secure the 
tentative drafts for distribution at cost 
price, of course to be reimbursed to the 
committee when sold, and also to meet 
from time to time and discuss the tenta- 
tive drafts already issued, which amount 
to a very real body of law, and to ar- 
range for regional conferences with of- 
ficers of the Institute, where practicable 
and to the best interest of all the parties. 
If such a thing is permitted by the Insti- 
tute, I should suggest also that the chair- 
man of the co-operation committee at 
least, be permitted to attend the meet- 
ings of the Institute in Washington, and 
make whatever trips or visits he can to 
the source and head of this work, in or- 
der that some real knowledge of its pur- 
pose can be disseminated through the 
bar of Florida. In this way only can 
we get the benefit of the work. Until 
the bar of Florida is imbued with the 
idea that it will do us good to co-operate 
with this Institute work and to give 
it force and life through recognition of 
its value, by citation by the courts and 
otherwise, The American Law Institute 
will be a useless functionary in our juris- 
diction. It is, however, far from useless 
in other jurisdictions, and I feel that 
unless we do take our place with the 
more forward state bars of the United 
States in recognizing and upholding this 
work, we shall fall out of step in the 
matter of substantial progress in the 
problems of substantive law. 


acting, is given; also that the said two 
paragraphs contain statements embrac- 
ing affiant’s full knowledge and belief 
as to the circumstances and conditions 
under which stockholders and security 
holders who do not appear upon the 
books of the company as trustees, hold 
stock and securities in a capacity other 
than that of a bona fide owner; and this 
affiant has no reason to believe that any 
other person, association, or corporation 
has any interest direct or indirect in 
the said stock, bonds or other securities 
than as so stated by him. 


5. That the average number of copies 
of each issue of this publication sold or 
distributed, through the mails or other- 
wise, to paid subscribers during the six 
months preceding the date shown is— 
(This information is required from daily 
publications only). 


H. W. SCHAEFER, 
Business Manager. 
Sworn to and subscribed before me 
this 19th day of April, 1928, 
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(The opinions of the Florida Supreme Court filed prior or to the 15th of the month previous to publication 
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Supreme Court upon the understanding that it is subject to change in substance upon a petition for rehearing, 
or subject to such verbal change in phrase or sentences as the Court may deem necessary prior to publication 


in the official volumes of the Supreme Court reports. 


Copies of the opinions as filed are furnished to the 


Law Journal through the courtesy of Mr. G. T. Whitfield, Clerk of the Court.—Editor). 


Charles A. Roe et al., 


Appellants, 
Vv. DeSoto County. 
Mary Lucile Roe, as Executrix 


Appellee. 
SMITH, Circuit Judge. 


The designation adopted by counsel for the parties 
to the appeal by referring to the parties hereto as 
complainant and defendants, respectively, as in the 
court below, will be followed in this court. 

It is alleged that Alfred Roe (the decedent) had 
owned certain real estate in his lifetime and convey- 
ed same to the defendant Charles A. Roe, taking back 
a series of promissory notes executed by Charles A. 
Roe to evidence the unpaid purchase price and a 
mortgage on the property to secure the payment of 
the notes; that the mortgagee for the purpose of ac- 
commodating the mortgagor (Charles A. Roe) satis- 
fied the mortgage of record; that subsequently said 
Charles A. Roe and wife executed and delivered 
another mortgage to secure the unpaid notes, which 
said mortgage was never recorded but was kept in 
the family safe, as were the notes, and she believes 
the same to have been destroyed or concealed by said 
Charles A. Roe; that upon her qualification as exe- 
cutrix of the will of said Alfred Roe she called upon 
the defendant Charles A. Roe for the notes and was 
informed by him (also by the defendant Arthur I. 
Roe) that several months before the death of Alfred 
Roe he had turned the notes over to Arthur I. Roe to 
be held by him and delivered in case of death of the 
payee, Alfred Roe, and following such instructions 
Arthur I. Roe had in fact delivered said notes to 
Charles A. Roe who now claims to have destroyed the 
same; the complainant demanded payment of the note, 
Tth of the series and becoming due October 2, 1923, 
but he refused payment and she too demanded deliv- 
ery of possession of the remaining unpaid notes of the 
series which he refused, claiming to have destroved 
same and averring that it was his father’s intention 
that the notes should be given to him’ upon 
the death of his father; that among the papers 
of the decedent were purported copies of five 
of the notes which she delivered to be true 
copies and she had filed a common law action 
to recover upon the seventh note of the series 
but the defendant filed a plea denying execution of the 


note and declared upon and she is not able to prove 
the issue there made. In her bill the complainant of- 
fers to dismiss the common law action. 

Edward G. Roe is alleged to have an interest in 
the real estate, which was acquired with knowledge 
on his part of the entire transaction between his fath- 
er Alfred Roe and his brother Charles A. Roe in ref- 
erence to the notes and mortgages. The bill further 
alleges that there is indebtedness against the estate of 
Alfred Roe, which the complainant will be unable to 
pay until she cojlects the notes. 

A demurrer filed by the defendants to the bill was 
overruled and the defendants appealed, assigning the 
ruling upon the demurrer as error. 

The bill seeks to have a lien declared securing the 
notes, either the establishment of the second mortgage 
or re-establishment of the original mortgage or a 
vendor’s lien; a discovery as to the disposition of the 
notes and mortgage and all facts and circumstances 
pertaining to same; the establishment of the notes as 
valid and binding obligations of Charles A. Roe and 
requiring the past due notes to be paid. 

The only point raised by the demurrer and relied 
upon by counsel for the defendant is that the com- 
plainant has a complete and adequate remedy at law. 

It is first observed that the defendants in their 
brief state that ‘“‘when the trial Judge considered this 
demurrer he deemed this matter to have been original- 
ly recognized as a chancery matter, and that while 
the Complainant was the executrix of the estate of 
Alfred Roe, she should have a right to resort to a 
court of chancery for her assistance in collecting the 
accounts of the estate of Alfred Roe.’ Counsel for 
the complainant have not contradicted the statement, 
but have offered their authorities which they contend 
support the ruling on the demurrer on that proposition 
of law. 

This court in the case of Opitz v. Morgan held as 
follows: 

“Under the constitution of 1868, Art. 6, Sec. 8. as amended 
in 1875, which gave circuit courts “original jurisdiction in all 
cases in equity” and “appellate jurisdiction of matters pertain- 
ing to the probate jurisdiction and the estates and interests 
of minors in the county courts” it was held that a court of 
equity has concurrent. jurisdiction with the probate court over 
the administration of the assets of deceased persons, and the 
probate court may remove an administrator, but it cannot grant 


same relief as a court of chancery, (quoting Sanderson’s Admr, 
vs. Sanderson, 17 Fla. 820, text 831). 
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Under the present constitution the circuit court__ 
have exclusive original jurisdiction in all cases in equity 
and supervision and appellate jurisdiction of matters arising 
before county judges pertaining to their probate jurisdiction, 
or to the estates and interests of minors.” (referring to Ritch 
v. Bellamy, 14 Fla. 542) Opitz v. Morgan, 68 Fla. 469 (67 So. 67). 

It was also held in the case of Griffin v. Fries, 23 
Fla. page 176 (text) “the bill must lay some ground 
beside the mere loss of a title-deed to justify a prayer 
for relief, as that the loss obstructs the complainant’s 
rights at law, or leaves him exposed to undue perils 
in the future assertion of such rights.” 

The case of Griffin v. Fries, supra, was cited in 
that of Burleson v. French 104 So. 860, in which the 
court used this language: ‘“‘the bare allegations that the 
notes and contract were lost affords no ground of equi- 
table relief, while a judgment against the makers or a 
return of the property is relief obtainable at law.” 

In the case of Ritch v. Bellamy, supra, is found the 
following statement, by this court, to-wit: 

“When we recollect that the settlement of estates is the 
fruitful source of accident, mistake, trust and fraud, and that 
jurisdiction of the county court in this matter is for the most 
part limited to powers granted by statute, it must be clear 
as a general proposition that a court of equity cannot be limited 
in its jurisdiction, or prevented from its exercise in such mat- 
ters, simply because an administrator has qualified and is in 
process of settlement of the estate in the county 
court. It must be conceded, however, that in the absence 
of special equities, the county and circuit courts have 
coneurrent jurisdiction in the matter of the settlement of ad- 
ministrations and that in such cases the tribunal which first 
takes cognizance of the matter in controversy will retain it to 
the exclusion of the other, unless for some special reason 
it is made to appear that the probate court cannot administer 
adequate and complete relief between the parties.” 

“In this complainant creditors seek to surcharge and falsify 
the accounts of the administrator. They charge him with de- 
linquencies and seek to recover for alleged waste and conversion 
of assets. These are unquestionably the proper subjects-matter 
of equity jurisdiction.” 

Although all cases cited in the briefs have been 
carefully examined and a much larger number sought 
out by the writer in search for the law of this case, 
yet no case has been found auite similar to the instant 
case, in which a court has held that equity has juris- 
diction because of the action being brought by the 
representative of an estate. The result of such investi- 
gation is the conviction that the bill cannot be main- 
tained on account of the capacity in which the com- 
plainant sues for the particular relief sought and that 
if it is to be maintained it must be regardless of the 
fact that the complainant is the executrix of the will 
and as such is seeking such relief as in this bill pray- 
ed for and based upon such allegations of facts. 

The court will now proceed to consider whether 
there is equity in the bill or the complainant has a com- 
plete and adequate remedy at law. A_ remedy 
at law in order to preclude a resort to chan- 
cery must be “as practical and as efficient to the 


ends of justice and its prompt administration as the 
remedy in equity.” Or, stated in another way; ‘the 
jurisdiction in equity attaches unless the legal remedy, 
both in respect to the final relief and the mode of ob- 
taining it, is as efficient as the remedy which equity 
would confer under the same circumstances.” Jones v. 
Stearns (Vt) 122, Atl. 116, 31 A. L. R. 658. 

This court has clearly stated the rule to the effect 
that “equity will not take jurisdiction, where there is 
a full, adequate and complete remedy at law; but 
where the remedy at law is not full complete and ade- 
cuate, or where complete relief is doubtful, and a more 
ample and appropriate remedy may be thereby af- 
forded, equity will take congizance, and give relief, if 
it can be done in accordance with recognized principles 
of chancery jurisdiction.” Rentz v. Granger et al, 64 
Fla., 445, 60 So. 231, citing Carter v. Bennett 6 Fla. 
214 and Gordon vy. Simonton, 10 Fla. 179. 

In addition to other relief complainant seeks a dis- 
covery and the establishment of a lien in her favor 
securing all of the notes. 

While as above indicated the court does not agree 
with the reason of the learned chancellor for his de- 
cision in over-ruling the demurrer as alleged by coun- 
sel yet his ruling being correct will be sustained. 

“A correct ruling of the trial court will not be disturbed 
because of erroneous or wrong reasons which may have been 
given therefor, as it is with the ruling itself and not with the 


reasons given therefor, with which an apellate court is con- 
cerned.” 


Warren v. Warren, 66 Fla., 138, (63 So. 726). 

Affirmed. 

PER CURIAM. 

The record in this cause having been considered by 
this Court, and the foregoing opinion prepared under 
Chapter 7837, Acts of 1919, adopted by the Court as 
its opinion, it is considered ordered and decreed by 
the Court that the decree of the Circuit Court in this 
cause be, and the same is hereby, affirmed. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., concur. Opinion 
filed March 14, 1928. 


Dade County, 
Appellant, 
Vv. Dade County. 
The State of Florida, 
Appellee. 
WHITFIELD, J. 

In proceeding brought by the county under the 
statute to validate bonds proposed to be issued by 
Dade County pursuant to Chapter 13088, Acts of 1927, 
an answer by the State Attorney challenged the vali- 
dity of the statute upon grounds that it violates Sec- 
tion 27, Article III, Section 7, Article XVI, of the 
State Constitution as well as upon other grounds not 
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necessary to be stated. The court held the Act to be 
unconstitutional and denied validation of the bonds. 
The county appealed. 


The constitution contains the following: 

“The legislature shall provide for the election by the 
people or appointment by the governor of all State and coun- 
ty officers not otherwise provided for by this Constitution, 
and fix by laws their duties and compensation.” Sec. 27, Art. 
III, Const. 

“The legislature shall not create any office, the term of 
which shall be longer than four years.” See. 7, Art. XVI, 
Const. 

The pertinent provisions of Chapter 13088, are as fol- 
lows: 

“Section 1. It is hereby declared that an emergency 
exists which requires the immediate and adequate protection 
and improvement of the Ocean Front in Dade County, Flori- 
da, within the corporate limits of the City of Miami Beach; 
and the Protection and improvement of the said Ocean Front 
of Dade County in said City is hereby declared to be a Coun- 
ty purpose, and also to be a City purpose of the said City 
of Miami Beach, in said County and State. 


“Section 2. Immediately upon this Act becoming a law 
there shall be and is hereby created a Commission to be 
known as the Dade County Ocean Front protective Com- 
mission, and which commission shall be composed of five 
members, two of whom hereby named as representing Dade 
County shall be John C. Knight, and J. E. Lummis, citizens 
of Miami in said County, and two of whom hereby named as 
representing the City of Miami Beach, shall be T. J. Pan- 
coast and W. A. Kohlhepp, both of whom reside in the said 
City of Miami Beach, and the fifth member of said commis- 
sion, who shall be Chairman thereof, shall be chesen and 
appointed by the majority vote of the said four members 
herein named; provided, that should either or both of the 
members of the said commission herein named in behalf of 
the County of Dade, decline to act, die, resign or remove 
from said County of Dade, then the Board of County Com- 
missioners of said County shall appoint and designate some 
suitable person or persons to take the place of such member 
or members, and likewise, should either or both of the mem- 
bers of the said Commission herein named on behalf of the 
said City of Miami Beach, decline to act, die, resign or re- 
move from said County of Dade, then the City Council of 
said City of Miami Beach shall appoint and designate some 
suitable person or persons to take the place of such mem- 
ber or members. The members of said Commission, except 
the Chairman, shall serve without pay, and shall continue 
to hold their respective offices until the work contemplated 
by this Bill shall have been completed; provided, the mem- 
bers herein named in behalf of the County of Dade and their 
successors as such, if any, shall be subject to removal by the 
Board cf County Commissioners of said County for mal- 
feasance or misfeasance in office, and their successors shall 
be appointed as above indicated, and likewise the members 
herein named in behalf of the City of Miami Beach, and 
their successors as such, if any, shall be subject to removal by 
the said City Council of Miami Beach for Malfeasance or mis- 
feasance in office, and their successors shall be appointed as 
above indicated. The Chairman of the said Commission shall 
be allowed such salary and perform such duties as said Com- 
mission shall fix and prescribe and shall retain his position 
as such and serve as a member of the said Commission until 
the said work contemplated by this Act shall have been 
completed; provided, he may be removed from office as 
such Chairman, and as a member of said Commission, by 


the unanimous vote of the other four members thereof, for 
any malfeasance or misfeasance in office which, in the judg- 
ment of said other four members, shall constitute just cause 
for such removal, and his successor as such member and 
as Chairman of said Commission, shall be chosen by a ma- 
jority vote of the other four members of said Commission; 
provided, in all cases, if a majority of the said four mem- 
bers of said Commission named herein, or their successors, 
shall be unable to agree on said Chairman, he shall be named 
and designated by the Judges of the Cireuit Court of the 
Eleventh Judicial Circuit of said State. 


“The four members of said Commission hereby appoint- 
ed shall be allowed, from time to time, their expenses neces- 
sarily incurred in carrying out and performing the duties 
imposed upon them by this Act. 


“It shall be the duty of said Commission immediately 
to make or cause to be made a survey of the Ocean Frent of 
Dade County, lying within the territorial limits of Miami 
Beach, North of Norris Cut, with reference to the proper 
means and methods of protecting and improving the same 
as hereinafter more specifically provided for; and the said 
Commission shall have power and authority to employ com- 
petent engineers and other assistants for such purpose 
and incur such reasonable expenses connected therewith, 
as may, from time to time, be assented to or approved by 
the said Board of County Commissioners and the said City 
Council. 


“Section 11. That immediately upon the selection of 
the four members of said commission, as above mentioned, 
and the selection by them, or otherwise, of the fifth mem- 
ber thereof, the several members of the said commission 
shall qualify themselves by -filing with the Clerk of the 
Circuit Court in and for said County, their written oath 
that they will well and faithfully perform the duties im- 
posed upon them under this Act and by the execution of a 
good and sufficient bond conditioned upon the faithful per- 
formance of their duties as members of said Commission, 
which said Bond shall be in an amount fixed by the joint ac- 
tion of the Board of County Commissioners and the said 
City Council, and which shall be likewise approved by the 
joint action of said two bodies, and shall be payable, jointly, 
to the County of Dade and the City of Miami Beach, and when 
so approved, shall likewise be filed with the Clerk of the 
Circuit Court of said County; and it is further provided 
that the said Board of County Commissioners and the said 
City Council shall have the authority from time to time, 
by joint action, to require bond in additional amounts, and 
to relieve the said Commissioners from amounts of the 
bonds already furnished, as said two bodies shall, from 
time to time, determine proper; provided, in case of dis- 
agreement between said board and said City Council with 
reference to any of the matter set out in this section of this 
act, the matters disagreed upon shall be referred to the 
Circuit Judges of the Eleventh Judicial Circuit of Florida, 
and their decision thereon shall be binding on all parties. 


“Section 12. As soon as practical after said Commis- 
sioners shall have been appointed and qualified, they shall 
meet and organize the said Commission, and shall appoint 
some member of their body or some other person, if they 
shall so desire, as Secretary of the Commission, and shall 
allow to said Secretary, from time to time, such reason- 
able compensation as they deem proper; and said Com- 
mission shall have the power and authority, from time to 
time, to select and appoint engineers and such other em- 
ployees as may be reasonably necessary in the performance 
of the duties of said Commission, and to pay to such em- 
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ployees such reasonable compensation as said Commission 
may determine. 


“Section 13. Immediately after the said Commission 
shall be organized it shail be its duty forthwith to make a 
survey and study of the Ocean Front of Dade County, lying 
within the City limits of Miami Beach, North of Norris 
Cut, with reference to the protection and improvement of 
the same, including the building of sea-walls, dikes, jetties, 
greynes, and other measures that will further protect the 
Ocean Beach Front, and they shall devise a plan or a set 
of plans with estimates of the costs of the same, and shall 
within thirty days, if practical, submit identical copies 
thereof to the said Board of County Commissioners, and to 
the said City Council, and within thirty days thereafter, 
the said Board of County Commissioners and the said City 
Council, and the Commission provided for herein, shall meet 
in joint session, at the County Court House of said County, 
and approve or disapprove of such plans and estimates. 


When the Board of County Commissioners and the City 
Council aforesaid shall agree with the Commission afore- 
said upon the plan for the said protective and improve- 
ment work, such agreement shall be evidenced by a joint 
resolution of the Board of County Commissioners and the 
City Council, which resolution shall be spread upon the min- 
utes of each of said bodies, and upon the adoption of such 
resolution, the plans and estimates so approved shall be 
the plans and estimates for the protective and improve- 
ment work aforesaid, and shall be followed and carried out in 
the prosecution of such work by the said Commission, except 
as same may thereafter be changed, altered or amended, or 
discontinued, by the joint action of the said Board of County 
Commissioners of the said City Council; provided, if the 
said Board and the said City Council shall be unable to agree 
with reference to the approval of said plans and estimates, 
within thirty (30) days after the same shall be presented 
to them, respectively, by the said Commission, then and in 
that case the matter of the approval of said plans and esti- 
mates shall be determined by eight affirmative votes of a 
joint meeting of a majority of the five members of said 
Board, five members of said City Council and the five mem- 
bers of said Commission, reasonable notice thereof having 
been duly given, and immediately upon approval, as afore- 
said, the said Commission shall enter upon the perform- 
ance of its duties in ecarying out the work herein provided 
to be done—provided, however, that no plans or estimates 
shall be approved of which the estimated costs shall ex- 
ceed the amount of money available or reasonably expected 
to be available from the proceeds of the bond issue ag- 
gregating three million dollars ($3,000,000.00), par value, 
herein authorized, unless the said City of Miami Beach, 
shall, before the adoption of such plans and estimates, 
provide additional funds for said work, either by the is- 
suance of additional bonds over and above the said amount 
of one million dollars ($1,000,000.00) herein first above au- 
thorized, or by assessment on benefited lands, or in some 
other authorized manner, in which event the amount of 
money proposed to be expended under such plans and esti- 
mates may be increased in an amount equal to the additional 
bond issues or other funds so provided by the said City 
of Miami Beach for such work; and provided further that 
if, during the progress of said work, any change, modifica- 
tion, alteration or discontinuance of the said work accord- 
ing to the original plans adopted as above provided for shall 
be recommended by the said commission to said Board and to 
said City Council, and the said Board and said City Council 
are unable to agree with reference to the aproval thereof, 
then and in that case the matter of the approval of the 


same shall be submitted to the said three bodies of five 
members each, and the action of eight members thereof 
as aforesaid, with respect to said changes, modifications, 
alterations or discontinuances shall be conclusive within 
the limits of this Act as to costs, provided, that minor 
changes or alterations, not changing the general plan adopt- 
ed, nor increasing the estimated costs, may be made, from 
time to time by a majority vote of the Commission, itself. 


Section 15. Upon the plans and estimates for said work 
having been approved as aforesaid, it shall be the duty 
of said Commission to name and designate one or more 
banks in each of the cities of Miami and Miami Beach as 
the depositories in which all monies made available to the 
said Commission to be used in the aforesaid work, shail 
be deposited, and said funds shall be drawn from said banks 
only by checks ordered to be drawn and issued by said Com- 
mission, and signed in each case by the Chairman of the 
Commission and the Secretary thereof, in payment of the 
legitimate costs and expenses of said Commission in the 
prosecution of said work, and each of the said banks so 
named as depositories to be required to furnish a bond ap- 
proved by the said Commission, in such sum and with such 
sureties, or secured in such manner for the security of the 
monies so deposited, as the said Commission may determine 
to be necessary. 


Section 16. At once upon the said plans and estimates 
having been approved as aforesaid, it shall be the duty of 
said Commission to make up and file with said Board of 
County Commissioners and said City Council, an estimate 
setting forth the amount of money necessary to be used in 
the prosecution of such work during the next ensuing calen- 
dar months, beginning with the first day of the month next 
following the filing of the estimate, and thereupon, it shall 
be the duty of the said City Council to deposit or cause to 
be deposited to the credit of said Commission in one or more 
of said depositories, one-third of the amount of such esti- 
mate, and thereupon, it shall be the duty of said Board of 
County Commissioners concurrently with such deposit by 
said City Council, to so deposit or cause to be so deposited 
two-thirds of the amount of such estimate. The said funds 
so deposited shall be subject to the checks of said Commis- 
sion as above provided; and thereafter, from time, it shall 
be the duty of said Commission on or before the 15th day 
of the last Calendar month of each such period of three 
months, to make up and file with the said Board of County 
Commissioners and with said City Council, an estimate in 
duplicate of the amount of money approximately necessary 
to be used in the protection of such work during the next 
following three calendar months, and it shall thereupon be 
the duty of the said City Council to deposit with one or 
more of said depositories one third of the amount of such 
estimate and the said Board of County Commissioners shall 
then likewise concurrently deposit with one or more of 
said depositories two thirds of such estimated amount, and 
such course shall be followed during the further prosecu- 
tion of such work, and until the completion of same, or for 
such length of time as the funds therefor, provided by the 
terms of this Act, shall extend or be sufficient. 


Section 17. The said Commission shall not commence 
the work of protecting and improving the said Ocean Front, 
other than to prepare the plans and estimates of the costs 
thereof as herein provided for, nor shall they enter into 
any contractual relationship with regard thereto, or con- 
tact any indebtedness with reference to the same, until the 
said plans for said work, and estimates for the costs there- 
of, have been adopted or approved by the said Board of 
County Commissioners and said City Council or otherwise 
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as herein provided for, nor until the necessary funds for 
the payment of the first three months estimated expenses 
of such work have been deposited to the credit of said Com- 
mission as above provided; but, after the approval and 
adoption of said plans and specifications, and the deposit 
of said money to the credit of said Commission as afore- 
said, the said Commission shall thereupon enter upon the 
work of carrying into execution and completion the said 
plans of protection and improvement, and shall diligently 
prosecute the same until the completion thereof, in accord- 
ance with the said plans and estimates so adopted, and in 
conformity with the provisions of this Act. 

Section 20. The said Dade County Ocean Front Pro- 
tective Commission shall have the right to sue and be sued 
in said name in any Court; to make and enter into con- 
tracts in connection with said work, subject to the provisions 
of this Act; to adopt and use a common seal, and to do 
and perform all those things which may be necessary for 
carrying the purposes of this Act into effect, or which 
may be incidental thereto.” 

The statute provides for bonds to be issued and 
sold by the county, and by the City, the proceeds of 
which shall be used by the Commission for the desi- 
gnated project. Tax levies are authorized to pay the 
bonds. 

As indicated by its title and contents, Chapter 
13088 purports to declare that an emergency exists 
for the immediate and adequate protection and im- 
provement of a stated portion of the Ocean Front in 
Dade County, Florida, within the City of Miami Beach, 
to declare such protection and improvement a county 
purpose and also a city purpose, to provide for and 
create a commission to be known as the Dade County 
Ocean Front Protection Commission, and to prescribe 
its powers and duties and to provide for its compensa- 
tion, to provide for the issue of bonds by the county 
and the city to raise money for the project, and for 
the expenditure of the bond money in providing the 
contemplated protection and improvement. 

The project contemplated by the Act is an admin- 
istrative function requiring the exercise of sovereign 
governmental powers. Such powers may legally be 
exerted only by officials duly commissioned for that 
purpose. The constitution does not contemplate that 
essential governmental power or authority may be 
exercised by a corporate agency whose members are 
not duly commissioned officers. 

The term “office” implies a delegation of a por- 
tion of the sovereign power to, and the possession of 
it by, the person filling the office, while an ‘“employ- 
ment” does not comprehend a delegation of any part 
of ‘the sovereign authority. 

An employment does net authorize the exercise in 
one’s own right of any sovereign power or any pre- 
scribed independent authority of a governmental na- 
ture; and this constitutes perhaps the most decisive 
difference between an employment and an office, and 
between an employee and an officer. State ev rel. 
Holloway v. Sheats, 78 Fla. 583, 83 South. Rep. 508. 


All persons by authority of law instructed with the 
receipt of public money, cr through whose hands such 
money may pass to the treasury, are “public officers,” 
whether the service be general or special, transient, or 
permanent. State ev rel. Swearingen v. Jones, 79 
Fla. 56, 84 South. Rep. 84. 

The Act provides that the Commission to be known 
as the Dade County Ocean Front Protective Commis- 
sion, shall be composed of five members, two of whom 
are named in the Act as representing Dade County, 
and two others named as representing the City of 
Miami Beach, the fifth member to be chosen and ap- 
pointed by a majority of the other four members; 
that successors to the members shall be appointed by 
the County Commissioners and City Council respec- 
tively in case of declination, death or resignation, etc., 
and provides also for removal “for malfeasance or mis- 
feasance in office; that members “shall continue to 
hold their respective offices until the work contemplat- 
ed shall have been completed ;” that the members of the 
commission shall qualify themselves by filing an oath 
and give bond that they will faithfully perform the 
duties imposed on them by the Act. 


These provisions and the governmental powers and 
duties conferred upon the Commission by the Act 
clearly give authority that can legally be exercised 
only by duly commissioned officers. 

The duties of an officer as distinguished from an 
employment, are continuous in their nature and are 
defined by rules prescribed by government and not by 
contract, consisting of the exercise of important pub- 
lic powers, trusts or duties as a part of the administra- 
tion of the government, the duties remaining though 
the incumbent dies or is changed. 


Every office in the constitutional meaning of the 
term implies authority for the exercise of some por- 
tion of sovereign power either in making, executing 
or administering the law. State ex rel. Clyatt v Hock- 
er, 39 Fla. 477, 22 South. Rep. 721. 

Section 27, Article III of the State Constitution 
means that when not otherwise provided in the con- 
stitution the executive and administrative govern- 
mental functions of the State and counties shall be 
performed by officers who shall be elected by the peo- 
ple or appointed by the Governor, and that the duties 
and compensation of such officers shall be fixed by 
law. Section 7, Article VIII requires that such county 
officers shall be commissioned by the Governor, and 
that before being commissioned they shall file with 
the Secretary of State a bond to be approved by the 
county commissioners and by the Comptroller. Sec- 
tion 14, Article IV provides that all commissions shall 
be in the name and under the authority of the State 
of Florida, sealed with the great seal of the State, 
signed by the Governor, and _ countersigned by the 
Secretary of State. Section 2, Article XVI, requires 
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every officer to take the prescribed oath. Section 7, 
Article XVI, provides that the legislature shall not 
create any office, the term of which shall be longer 
than four years. Section 15, Article IV, provides for 
the suspension and removal of county and other of- 
ficers for malfeasance or misfeasance, or neglect of 
duty in office, for the commission of any felony, or 
for drunkenness or incompetency. 

Chapter 13088 does not form a special taxing dis- 
trict for the contemplated local protection and im- 
provement, but expressly declares such project to be 
a county purpose and a city purpose, and provides 
for the issue of county and city bonds, to be paid by 
county and city taxation, to defray the expense of the 
project. While the contemplated improvement is not 
county wide or city wide, in its area, it is to be paid 
for by the county and the city as entireties; and the 
funds raised by the bond issues will be county funds 
and city funds to pay for a project declared to be a 
county purpose and a city purpose. 

The administrative functions in executing the pro- 
ject require the exercise of county governmental au- 
thority. The constitution contemplates that adminis- 
trative functions that are governmental in their na- 
ture involving discretion and responsibility, and not 
merely clerical or expert assistance, shall be perform- 
ed by duly commissioned officers. 


The statute requires each member of the commis- 
sion to take an oath and to give a bond; provides 
for filling vacancies; and makes the members subject 
to removal “for malfeasance or misfeasance in office.” 
These features relate to officers, and not to clerical or 
expert assistants. The provisions as to oath, bond and 
removal do not accord with the constitution. 

The statute attempts to authorize the commission io 
designate depositories of county funds and to decide 
what security shall be given by the depositories; to au- 
thorize the commission to participate in determining 
the plans for the governmental project; to authorize 
the commission to draw checks on county funds; to 
authorize the commission to pay the chairman of the 
commission and its employees such compensation as 
the commission shall determine. These and perhaps 
other provisions are functions that the constitution 
contemplates shall be performed only by duly elected 
or appointed and commissioned officers; and the mem- 
bers of the commission under the statute are not elect- 
ed by the people or appointed by the Governor or 
commissioned by the Governor; nor do they give the 
bond or file the oath in the manner required by the 
constitution. 

The statute purports to confer upon a non-official 
corporate commission authority to make plans and esti- 
mates for an ocean front protection and improvement 
as a public purpose and burden, and in the event of 
disagreement between the county commissioners and 


city council, to have the deciding vote in adopting or 
changing such plans and estimates, and also to re- 
ceive and disburse county funds for a declared county 
purpose. This is an attempt to confer county govern- 
mental authority that is official in its nature and must 
be exercised by officers who are required by the con- 
stitution to be elected by the people or appointed by 
the Governor. The members of the commission are not 
elected by the people or appointed by the Governor; 
and a corporate body composed of non-official mem- 
bers cannot be authorized to perform sovereign gov- 
ernmental functions that the constitution intends 
shall be performed by duly commissioned officials. 
The statute violates Section 27, Article III, of the 
Constitution. 

The statute does not in any way define or limit 
the very general and broad authority given the non- 
official commission other than to make a survey and 
study of a designated Ocean Front with reference to 
the protection and improvement of the same, including 
the building of sea walls, dikes, jetties and other meas- 
ures that will further protect the Ocean Bearch Front, 
and when plans are approved and funds are provided, 
to prosecute the plans for protection and improve- 
ment of the Ocean Front. This is an unlawful dele- 
gation to a non-official body administrative unlimited 
authority for the construction of an _ extraordinary 
governmental project to be paid for by taxation. 

As the administrative agency provided by the sta- 
tute for executing its provisions violates organic law, 
the statute is not operative in essential particulars. 

The final order denying validation of the bonds 
is affirmed. 

ELLIS, C. J. and TERRELL, STRUM and BU- 
FORD, JJ., concur. 

Opinion filed March 14, 1928. 


Dade County, 
Appellant, 

Vv. Dade County. 
The State of Florida, 

Appellee. 

BROWN, J. (Dissenting.) 

The term “office” has respect to a “permanent 
public trust to be exercised in behalf of Government.” 
It implies tenure, duration, emoluments and duties and 
consists of the exercise of “important public powers, 
trusts or duties, as a part of the regular administra- 
tion of government.” Clyatt v. Hocker, 39 Fla., 477, 
486; 22 So. 721, 723. This act, upon its face, is an 
emergency measure. It manifestly represents an ef- 
fort to protect the water front against any possible 
repetition of the damage done by the hurricane which 
swept over that section in September 1926, some six 
or seven months before the legislature convened. The 
duties of the commission therein provided for are 
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transient, and end as soon as the work is completed, 
which might well be within a year or so. Though the 
purpose of the act is evidently to effect a county-wide 
benefit, the duties of the commission are not co-exten- 
sive with the limits of the county, but pertain to the 
ocean front within the limits of the city of Miami 
Beach—a very small fraction of the county. The 
work is to be done under the supervision of the county 
and city officers jointly and with funds provided by 
the county and city. So, even if officers, they are eer- 
tainly not exclusively county officers. But, as the 
duties imposed on the commission are merely transi- 
ent, to meet an emergency, and not those of a “‘perman- 
ent public trust,” and as the act does not make the 
commission therein provided for “a part of the regular 
administration of government,” and as their work is 
for both the city and the county and confined to a 
very small fraction of the county, how can they ve held 
to be “county officers” within the meaning of the 
leading case of Clyatt v. Hocker? I cannot but think 
that when our constitution makers provided that all 
State and county officers, when not otherwise pro- 
vided by the constitution, should be appointed by the 
Governor or elected by the people, they had in mind 
officers whose offices would be a part of the perman- 
ent machinery of State or County government, or 
extending at least to the four year period, and did 
not intend that this rule should apply to boards and 
commissions created for temporary or transient pur- 
poses, or to meet some pressing emergency, whose 
work would be supplemental to and under the super- 
vision of regularly constituted officials, and which 
would pass out of existence as soon as their work was 
done. 


If the clause giving the commission members the 
right to vote when there is a disagreement between 
the County commissioners and the City Council be 
void, this clause might be regarded as stricken from 
the act and the remainder left intact without neces- 
sarily frustrating its obvicus purpose. And if any 
such disagreement should, if ever, take place, the mem- 
bers of the commission could be enjoined from attempt- 
ing to exercise this purported power, leaving the of- 
ficers of the county and city to compose their differ- 
ences among or between themselves. But the mere 
possibility that, such disagreement might arise would 
hardly warrant holding the entire act unworkable and 
invalid. 

The rule usually applied before striking down a 
legislative act on the ground of unconstitutionality is 
that the act must be shown to be unconstitutional be- 
yond all reasonable doubt. I hardly think such a show- 
ing has been made here. 


W. E. SIRMANS, and EDITH 
T. SIRMANS, his wife, S. E. 
WALKER and BETTY P. WAL- 
KER, his wife, and SIRMANS 
WALKER COMPANY, a 
Corporation, 

Defendants-A ppellants, 

Vs. Lake County. 

J. W. TOMKINS, 

Complainant-A ppellee. 
PER CURIAM. 

In this case there was an appeal from the final 
deeree of foreclosure and later another appeal from 
the order confirming the sale and rendering a defici- 
ency judgment. Both appeals were returnable io 
this Court on the same date and the transcript in the 
first appeal was considered as a part of the tran- 
script of the second appeal and, therefore, the two 
appeals have been considered together and will be 
disposed of as a consolidated case by this order. 

The bill was to foreclose a purchase money mort- 
gage, the balance of the indebtedness for the purchase 
price of the property described in the mortgage being 
evidenced by certain promissory notes. 

The formidable objections presented on the appeal 
are addressed to matters of pleading and practice. 
(While the record discloses that the bill of complaint 
was prepared in a loose and inaccurate manner and 
the evidence of such looseness and inaccuracies is re- 
fleeted on the part of complainant’s solicitors through- 
out the conduct of the case,) we are unable to reach 
the conclusion that the bill was without equity, that 
the Court did not acquire jurisdiction of the parties 
and of the subject matter or that the decrees appealed 
from were clearly erroneous and that they are not in 
accord with equity and good conscience. The decrees 
appealed from should, therefore, be affirmed and it is 
so ordered. 

Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and decree. Opinion filed March 15, 
1928. 


J. L. MOORE and C. L. SAWYER, 
Appellants, 
Vs. Lake County. 
H. H, HOLDER, JR., 


Appellee. 
WHITEHURST, Circuit Judge. 

The Appellants were sureties on a bond given by 
the principal against whom suit was commenced in 
the Circuit Court of Lake County to foreclose a chattel 
mortgage. 

The Complainant sued out a writ of attachment 
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in aid of foreclosure. The bond was given for the re- 
lease of the property levied on and was conditioned 
that the property would be forthcoming upon the final 
decree and further conditioned to pay the amount of 
the final decree in said cause. 

The Appellants now contend that the property 
levied upon by virtue of the attachment writ and for 
the release of which the bond was given was not the 
same property described in the mortgage being fore- 
closed and, therefore, the bond is unenforcible against 
them. 

The Chancellor found that the property could not 
be forthcoming and, thereupon, entered judgment 
against the principal and sureties on the bond for the 
amount found to be due. 

There is no error in this decree. The bond is for 
the payment of the final order, judgment and decree 
made in said cause and is authorized by sections 3417, 
3418 of the Revised General Statutes. 

The Obligors on a bond of this character are estop- 
ped from questioning the validity of the writ, or of 
the levy, or the fact of levy, or from setting up that 
the property was not subject to levy. 6 C. J. 351, 352; 
Town of Weston vs. Raulston 41 Southeastern 338; 
17 R. C. L. 248. The decree is affirmed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing opinion prepared un- 
der Chapter 7837, Acts of 1919, adopted by the Court 
as its opinion, it is considered, ordered and decreed 
by the Court that the decree of the Circuit Court in 
this cause be, and the same is hereby, affirmed. 

ELLIS, C. J... and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., concur. 

Opinion filed March 17, 1928. 


W. J. Daniel, 
Plaintiff in Error, 
Vv. Jackson County. 
The State of Florida, 
Defendant in Error. 
ELLIS, C. J. 

The plaintiff in error was convicted upon an indict- 
ment which alleged that on the 6th day of July, 1926, 
he was an officer of a Bank, to-wit: the cashier, and 
that he unlawfully and feloniously made, in a certain 
report of the condition of the Bank at the close of 
business on June 30, 1926, a “certain false entry, under 
the head of ‘Resources’ in said report in the words and 
figures following; to-wit: ‘Overdrafts $1,153.19; and 
which entry so made as aforesaid then and there pur- 
ported to show, and did in substance and effect de- 
clare, that the amount of overdrafts by depositors 
with the said bank as shown by the books of the said 
bank upon said day was the sum of $1,153.19; Where- 
as, and the grand jurors aforesaid further say that 


the said entry so made as aforesaid was false, in this, 
to-wit: that the amount of overdrafts by depositors 
with the said bank as aforesaid as shown by the books 
of the said bank was not in the sum last aforesaid, 
but in a different and much greater sum, to-wit: a 
sum in excess of $2,000.00; and that the said report 
aforesaid was then and there made to the Comptroll- 
er of the State of Florida in accordance with Section 

of the Revised General Statutes of Florida; and 
he, the said W. J. Daniel, Cashier as aforesaid, then 
and there well knowing the said entry in said report 
to be then and there false as aforesaid, and thereby 
intending to injure and defraud the said banking cor- 
poration and divers other persons to the grand jurors 
unknown, and to deceive any officer or officers of said 
banking Corporation, and any agent appointed by the 
Comptroller of the State of Florida to examine the 
affairs of said banking Corporation.” (Jtalics Mine.) 

There was a motion to quash the indictment upon 
the grounds that the allegations were vague and in- 
sufficient in law to constitute an offense under the 
statutes; that the allegations affirmatively show that 
the entry was not false but incorrect, and that the 
allegations of intent to deceive are too vague to con- 
stitute a “lawful charge” and fail to apprise the de- 
fendant as to what officers of the bank or what agent 
of the Comptroller the defendant was charged with 
intending to deceive. The motion was overruled and 
the accused pleaded not guilty. 

The motion should have been granted upon the 
ground first stated, namely: that no offense was 
charged. 

The Section of the Revised General Statutes of 
Florida under which the indictment was drawn is as 
follows: 

5150. (3315) Embezzlement of bank funds, 
ete.,—Every president, cashier, director, teller, clerk or other 
officer or agent of any banking or trust company or cor- 
poration, doing a banking business in the State of Florida, 
who embezzles, abstracts, or wilfully misapplies any of the 
moneys, funds or credits of any banking or trust company 
or corporation, or who, without authority from the direc- 
tors, issues or puts forth any certificate of deposit, draws 
any order or bill of exchange, makes any acceptance, assigns 
any note, bond, draft, bill of exchange, mortgage, judgment 
or decree; or who makes any false entry in any book, re- 
port or statement of any banking or trust company or cor- 
poration, with intent, in either case, to injure or defraud 
any such banking or trust company or corporation, body 
politic or corporate, or any individual person, or to deceive 
any officer of the banking or trust company or corporation, 
or any agent appointed to examine the affairs of the bank- 
ing or trust company or corporation; and every person who 
with like intent aids or abets any officer, clerk or agent 
in any violation of this section, shall be deemed guilty of a 


felony and upon conviction shall be punished by imprison- 
ment for not more than ten years.” 


That portion of the Section which has any rela- 
tion to the offense sought to be charged in this case 
denounces the offense of making by any officer of 
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the bank of any “false entry in any book, report or 
statement of any banking or trust company or cor- 
poration, with intent, in either case, to injure or de- 
fraud any such banking or trust company,” etc., the 
title of the Section is the “Embezzlement of Bank 
funds, etc., The Section defines the crime of making 
a false entry, by an officer of the bank, in any book, 
report or statement of the bank, with the intent to 
injure or defraud the corporation or any individual, 
or to deceive any officer of the bank, or any agent 
appointed to examine the affairs of the bank. 

The indictment qualified the terms of the statute 
by alleging that the entry in the report of the bank’s 
condition was false as “shown by the books of the said 
bank’”’; that is to say, taking the books of the bank 
as furnishing the only evidence of the fact, the entry 
that the overdrafts amounted to $1,153.19 was false, 
because such books showed the amount of overdrafts 
to be a sum in excess of $2,000.00. 


That is a non sequitur. It amounts to little more 
than the assertion of a conclusion which has no con- 
nection with the premises. Suppose the books did 
show actual overdrafts amounting to $2,000.00 but 
there were actual deposits against which $846.81 of 
such overdrafts could be charged by the bank but had 
not been at the time of the report actually charged. 
Could it be said that the statement in the report con- 
tained such an element of harmful deception as to make 
it criminal within the meaning of the statute? 


An overdraft is an asset of the bank; not as valu- 
able perhaps as the money paid on the draft, if money 
was paid at all, but nevertheless an asset. The trans- 
action may have consisted in charging one account 
and crediting another and by that means strengthened 
pro tanto the bank’s financial condition to the amount 
of the overdraft. Particularly would that be true if 
the person’s account against which the overdraft is 
charged is a better or more valuable account than the 
one to whose credit the amount of the check was car- 
ried. In any case, the overdraft is an asset and so 
treated by bankers. If the assets of a bank are re- 
ported to be less than the books actually show them 
to be no one can be said to be injured when the fact 
is discovered. It often happens that valuable assets 
of a bank are “charged off” entirely or a great por- 
tion of their value is so handled. The books show the 
method of treating such assets. But when a state- 
ment is made by an officer to the comptroller of the 
bank’s condition no mention is made of the assets so 
“charged off,” but which in fact exist as valuable 
assets and are shown by the books, may it be said 
that such a statement constitutes a crime within the 
meaning of the Act? We answer that question in 
the negative. 

Such was in substance and fact the act charged 
against the plaintiff in error and we think that it 


constituted no crime and the indictment should have 
been quashed. 

The judgment is reversed. 

STRUM and BROWN, JJ., concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 

Opinion filed March 17, 1928. 


The Marianna National Farm 
Loan Association, a corpora- 
tion, 

Appellant, 

v. Jackson County. 

J. T. Braswell and Carrie 
Braswell, his wife, Thomas 
Burdeshaw, and First National 
Bank of Marianna, a corpora- 
tion, 

Appellees. 
WEST, Circuit Judge. 

This is a suit to foreclose a mortgage on real estate 
given to secure the payment of certain indebtedness 
described in the mortgage. There was a demurrer 
to the bill of complaint by one of the defendants. Upon 
a hearing the demurrer was sustained and the bill dis- 
missed. This appeal is to review the order sustain- 
ing the demurrer. 

The complainant was Marianna National Farm 
Loan Association, a corporation. The defendants were 
J. T. Braswell and Carrie Braswell, his wife, Thomas 
Burdeshaw and First National Bank of Marianna, a 
corporation. 

The bill alleges in substance, so far as it is neces- 
sary to be set out on this appeal, that the defendant, 
J. T. Braswell, on the 24 day of June, 1919, being 
then the owner of the land described in the mortgage 
sought to be foreclosed, which is made a part of the 
bill of complaint and attached to it as Exhibit ‘“A”’’, 
and a member of the complainant, Marianna National 
Farm Loan Association, joined by his wife, Carrie 
Braswell, delivered to the Federal Land Bank of Co- 
clumbia their mortgage, dated on said date and given 
to secure the payment of a loan for the principal sum 
of $3,000.00, evidenced by a note of the said J. T. 
Braswell and Carried Braswell of even date there- 
with, payable with interest, on an amortization plan of 
34 annual installments of $195.00, and a final install- 
ment of $184.20, the first installment being payable 
on January 1, 1921, and successive installments on the 
corresponding date of each succeeding year there- 
after until the amount evidenced by the note was paid; 
that the complainant endorsed said note and became 
responsible for its payment; that the defendants, J. T. 
Braswell and wife, Carrie Braswell, failed to pay the 
installment of said indebtedness which became due 
and payable on January 1, 1921, and that by such 
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failure and default the said Federal Land Bank of 
Columbia, under the provisions of said note and mort- 
gage, had the right to foreclose the mortgage, but that, 
in order to prevent such foreclosure, the defendant, 
J. T. Braswell, procured the complainant to pay such 
installment, and thereupon made and delivered to the 
complainant his promissory note signed by himself 
and the defendant, Thomas Burdeshaw, bearing date 
April 18, 1921, payable on or before November 1, 1921, 
to Marianna National Farm Loan Association, in the 
sum of $205.59, with interest from date at 8 per cent 
per annum, and stipulating that if collection be made 
by an attorney after maturity, 20 per cent attorney 
fee be added thereto, and reciting that the note was 
given to pay installment to Federal Land Bank due 
January 1, 1921. The note is made a part of the bill 
of complaint and copy thereof is attached to it marked 
Exhibit “B”’. 

The bill contains an allegation, ‘‘That under the 
law, and by reason of its endorsement of the note to 
the Federal Land Bank of Columbia, and its liability 
for said installment as such endorser, the complainant 
had a right of subrogation to the lien of the said 
mortgage to the said Federal Land Bank of Columbia, 
of which copy is attached as Exhibit “A” hereto, and 
the note last above mentioned, Exhibit “B’’, was given 
in express recognition of such right, and the right of 
the endorser to be repaid for such payments made by 
it, and in acknowledgment of the payment by com- 
plainant of such installments. And complainant is ad- 
vised that it is entitled to subrogation to the lien of 
the said mortgage, Exhibit “A”, for the amount now 
due upon said note, Exhibit “B” hereto, principal, 
interest and attorney’s fees, and avers that the fee 
therein named, 20 per cent, is a reasonable fee, and 
that complainant has ben forced to employ solicitor to 
bring this suit.” 

The note here referred to and made a part of the 
bill of complaint is as follows: 

“205.59 Marianna, Fla., April 18, 1921 


“On or before Nov. Ist, 1921, after date, I promise to pay 
Marianna Natl. Farm Loan Association or order Two Hun- 
dred Five & 59/100 Dollars without defaleation, for value re- 
ceived. This note is to bear interest at 8 per cent. per annum 
from date, and if collection is made by an attorney after ma- 
turity twenty per cent. attorney’s fee is to be added, judgment 
for same to be included in judgment upon note. All parties 
hereto, including endorser waives demand, protest and notice 
of non-payment or protest. 

“To pay installment due Feb. 1. Bk. Jan. 1, 1921. 
“Payable at First National Bank, Marianna, Fla. 
“J. T. Braswell (L.S.) 
Thos. Burdeshaw (L.S.)” 


The bill further alleges that on the 28 day of 
March, 1922, the said defendant, J. T. Braswell and 
Carrie Braswell, made and delivered to the defend- 
ant, Thomas Burdeshaw, their certain deed, in and 
by which they conveyed said lands to said Thomas 


Burdeshaw, subject, however, to the lien of said mor- 
tgage, and that on the 20 day of August, 1924, the 
defendant, Thomas Burdeshaw, joined by his wife, 
Essie Burdeshaw, made and delivered to the defend- 
ant, First National Bank of Marianna, their certain 
deed, in and by which they conveyed said lands io 
said First National Bank of Marianna, subject, how- 
ever, to the lien of said mortgage. 

The prayer is that the Court will ascertain and 
determine the amount due the complainant, decree 
such amount to be a lien prior to all others upon the 
lands described in the mortgage, ascertain and de- 
termine the rights and equities of the respective 
parties thereto, decree that the defendants pay to the 
complainant the amount found to be due to it, and 
in default of such payment, that the lands described 
in the mortgage be sold by a Master appointed by 
the Court, and from the proceeds of the sale the in- 
debtedness—principal, interest and attorney fee—be 
paid, and if anything remains of the proceeds, that 
it be paid into the Court; that the Court will decree 
the proper equitable status of the lien of the said 
Federal Land Bank of Columbia, and that it remain 
upon the lands described in the mortgage, as the Court 
may find to be right and proper; but if the proceeds of 
the sale be insufficient to satisfy the decree of the 
complainant, then that the complainant have judg- 
ment for such deficiency against the defendants, with 
exception in due form thereon. 

The grounds of the demurrer of the defendant, 
First National Bank of Marianna, to the bill of com- 
plaint are; First, that the bill of complaint is without 
equity; Second, it appears from the allegations of 
the bill of complaint that complainant has paid only 
a part of the mortgage debt to which it seeks subro- 
gation; Third, the bill of complaint fails to show any 
installment of said note to be in default so as to 
authorize foreclosure of the mortgage; Fourth, the 
Federal Land Bank of Columbia is a necessary party 
to the suit. 

The order sustaining this demurrer and dismissing 
the bill of complaint is assigned as error. 

From the allegations and prayer of the bill of 
complaint, it is apparent that the complainant seeks, 
not to be subrogated pro tanto to the security of the 
mortgagee, Federal Land Bank of Columbia, with 
the right to enforce subrogation by foreclosure of the 
mortgage, but that complainant’s claim to the security 
be adjudicated as prior and superior to the security of 
the mortgage for the payment of subsequently ma- 
turing installments of the debt. If, in the situation 


alleged, subrogation arises and is enforcible by com- 
plainant, that would seem to be the result. This Court 
has held that in cases of a mortgage to secure notes 
maturing at different dates, the note which first falls 
due has the prior right to be satisfied out of the mortg- - 


| 
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aged property, in the absence of some peculiar equity 
attaching to the notes maturing at subsequent dates. 
Wilson & Herr v. Hayward, 6 Fla. 171. The mortgagee 
is, therefore, a necessary party defendant. 

But this omission is amendable. So, the other 
question presented be considered, namely, whether, 
upon the allegations of the bill of complaint, the com- 
plainant is subrogated to the security of the mortgage 
to the Federal Land Bank upon its note of the de- 
fendants, Braswell and Burdeshaw, with the right io 
enforce subrogation by foreclosure of the mortgage. 


In Boley, Executor, v Daniel, 72 Fla. 121, South. 


Rep. , defining subrogation, the Court said: “Subro-— 


gation is the substitution of one person in the place 
of another with reference to a lawful claim or right. 
Subrogation arises by operation of law where one hav- 
ing a liability or a right or a fiduciary relation in the 
premises pays a debt due by another under such cir- 
cumstances that he is in equity entitled to the security 
or obligation held by the creditor whom he has paid. 
This is called legal subrogation. Conventional subroga- 
tion depends upon a lawful contract and occurs where 
one having no interest in or relation to the maiter 
pays the debt of another, and by agreement is en- 
titled to the securities and rights of the creditor so 
paid.” 

The case under consideration is closely not within 
the definition of conventional subrogation. If com- 
plainant is subrogated to the security of the mortgage, 
it is not due to an express contract to that effect. No 
such contract is alleged. 


The allegation of the bill of complaint is, “That 
under the law and by reason of its indorsement of the 
note * * * and its liability for said installment as such 
indorser” the complainant “had a right of subroga- 
tion” to the lien of the mortgage. The theory of the 
complainant, therefore, is that there was a legal sub- 
rogation arising from the alleged facts constituting 
the transaction. 


While it is true, as this Court has said, that the 
doctrine of subrogation has been steadily expanding 
and growing in importance and extent in its applica- 
tion, and an agreement out of which subrogation 
arises and upon which it rests may be express or im- 
plied (Forman et al v First National Bank of Quincy 
et al, 76 Fla. 48, South. Rep. ), yet the funda- 
mentals of the doctrine do not change, and equity will 
not apply the principle of subrogation, where to do 
so would deprive a party of a legal right. Boley v 
Daniel, supra. And generally, before legal subroga- 


tion can be enforced, there must be a full satisfaction. 


of the entire debt. Cason v Westfall, Tex. , 18¥ 
S. W. Rep. 668; Irvin v Mutual Trust Co., 82 N. J. 
Eq. 629, 90 Atl. Rep. 274; Wyckoff v Noyes, 36 N. J. 
Eq. 227; New Jersey Midland R. R. Co. v. Wortendyke, 


27 N. J. Eq. 658; Musgrave v. Dickson, 172 Pa. St. 
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629, 33 Atl. Rep. 705, 51 Am. St. Rep. 765; Stuckman 
v. Roose, 147 Ind. 402, 46 N. E. Rep. 680; Jones on Col- 
lateral Securities, Secs. 513-522. 

In Cason et al v Westfall, supra, giving the reason 
for this rule, the Supreme Court of Texas said: “When 
his debt has been only partially paid, it would be un- 
reasonable to hold that the third party who made 
such payment thereby acquired a precedence over 
him, or was even placed upon an equal footing, in 
refcrence to the security for the payment of the re- 
mainder of his debt. No claim by subrogation, wheth- 
er conditional or by operation of law, to the securi- 
ties held or the remedies enjoyed by a creditor for 
the collection of his demand, can be enforced until 
the whole demand of the creditor has been satisfied. 
Until then there can be no interference with the credi- 
tor’s rights or securities that might, even by a bare 
possibility, prejudice or in any way embarrass him in 
the collection of the residue of his demand.” 

In Consolidated Naval Stores Co. v. Wilson, 82 Fla. 
396, South. Rep. , it was held that for an 
endorser of a part of a debt to be entitled to subroga- 
tion to the mortgage security, he is required to pay 
the entire indebtedness which the mortgage was given 
to secure. 

There was no error in the order sustaining the de- 
murrer to the bill, and the judgment should be af- 
firmed. 

Affirmed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing opinion prepared un- 
der Chapter 7837, Acts of 1919, adopted by the Court 
as its opinion, it is considered, ordered and adjudged 
by the Court that the order of the Circuit Court in 
this cause be, and the same is hereby, affirmed. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., Concur. 

Opinion filed March 17, 1928. 


L. M. Merriman, 
Appellant, 
Vv. Indian River’ County. 
John LeRoy Hutchinson, 
Chairman, Alex MacWil- 
liams and W. F. Cox, as 
and constituting the Board 
of Commissioners of Indian 
River Mosquito Control Dis- 
trict of the State of Florida, 
Appellees. 
WHITFIELD, P. J. 

The bill of complaint brought by a tax payer al- 
ieges that a special or local law, Chapter 11128, Acts 
of 1925, which forms a taxing district now co-exten- 
sive with Indian River County, and purports to au- 
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thorize a tax to pay for bonds to be issued to raise 
funds to eradicate mosquitoes in the district, is null 
and void and unconstitutional because it violates the 
provision of Section 20, of Article VI, of the State 
Constitution, which forbids local or special laws “for 
assessment and collection of taxes for State and coun- 
ty purposes,” and because it deprives complainant of 
property without due process of law in that mosquito 
control is not a public purpose. The prayer is that 
the issue of bonds and a tax levy under Chapter 
11128, be enjoined. 

It cannot be said on this record that the legis- 
lative determination “that the control and complete 
elimination of all species of mosquitoes” in the district, 
is “found and declared to be for public purposes and 
to be necessary for the maintenance of the health of 
the inhabitants of the” district, is an undertaking that 
has no relation to a proper public purpose under the 
Constitution of the State. 

The statutes do not provide generally for the elimi- 
nation of mosquitoes as a county matter and as a dis- 
trict matter through different administrative bodies. 

In State v. Walton County, Fla. ee} 
South. Rep. 630, administrative officers improperly 
acted under statutes that required distinct and dif- 
ferent proceedings in issuing bonds for the construc- 
tion of public roads. Here a special or local law at- 
tempts to authorize a tax levy for a district purpose 
and not for “State and county purposes,” so Sec- 
tion 20, of Article III, is not shown by this record 
to be violated in the particular specified, even though 
the boundary lines of the district be co-extensive with 
county lines. 


However, Chapter 11128, Acts of 1925, is alleged 
to be unconstitutional ; and if upon considering the Act 
it appears to be violative of any applicable provisions 
of the Constitution so as to be inoperative, the court 
should enjoin the issue of bonds under the Act. 

‘A legislative enactment purporting to authorize a 
- statutory administrative body to levy a tax without 
definitely limiting the rate of the levy or the amount 
to be collected, or the indebtedness that may be in- 
curred to be paid by the tax, is an unconstitutional 
attempt to delegate the legislative power of taxation, 
and such an enactment is not a law, within the mean- 
ing of the organic provision that no tax shall be levied 
except in pursuance of law.’ See Stewart v. Daytona 
and New Smyrna Inlet Dist., Fla. , 114 
South. Rep. 545. 


The Act purports to authorize “a special tax, suf- 
ficient in amount to pay the interest becoming due 
and payable annually upon the bonds issued, or money 
borrowed, by said district, and also to create a sink- 
ing fund for the payment of the principal thereof 
at maturity, and in addition thereto, a special tax 
not exceeding three mills on the dollar for the year 


1925, and for each and every year thereafter, to be 
used solely in carrying out the purposes of this Act.” 
Bonds may be issued “not exceeding in the aggregate 
the total amount of $500,000.00 to be outstanding at 
any one time.” 

There is no definite limitation as to the amount of 
the bonds that may be issued or of the tax to pay 
the bonded debt, that ‘may be levied by a statutory 
administrative board, which has no. constitutional 
status, consequently the Act is an unlawful attempt 
to delegate the taxing power of the State, which rend- 
ers the Act inoperative without reference to its other 
provisions. 

Reversed. 

TERRELL and BUFORD, JJ., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed March 28, 1928. 


R. H. HEMPHILL and REVA 
HEMPHILL, his wife, 


Appellants, 
vs DADE COUNTY. 
GRETCHEN M. NELSON, 
Appellees. 


John U. Bird, Circuit Judge. 

Gretchen M. Nelson, appellee, filed her bill in the 
Circuit Court for Dade County to foreclose a mortgage 
on certain land located in that County against F. J. 
Osius, his wife. and others, among whom are the ap- 
pellants, and alleges the execution of a mortgage se- 
curing the payment of three promissory notes for 
Seventy-five Hundred Dollars ($7,500.00) each given 
by F. J. Gsius and wife to Gretchen M. Nelson and that 
appellants claim some interest in the mortgaged pre- 
mises, the nature and extent of which was to the com- 
plainant unknown. 

Appellants filed plea averring that the defendant 
R. H. Hemphill, is the owner of the fee simple title to 
the land described in the Bill of Complaint in this ac- 
tion; and that the defendant Reva Hemphill, his wife, 
is the owner of a dower interest in said property; that 
the defendant appellants deraign their title from the 
complainant Gretchen M. Nelson and her husband, John 
E. Nelson, through mesne conveyances to F. J. Osius 
by warranty deed; from F. J. Osius and his wife, Mary 
D. Osius, to Gibson Bradfield by warranty deed and 
from Gibson Bradfield and his wife, Mildred Ely Brad- 
field, to R. H. Hemphill by warranty deed. 

The plea avers that Gretchen M. Nelson and her 
husband, John E. Nelson, conveyed the same to Gib- 
son Bradfield by quit claim deed at a date subsequent 
to the date of the mortgage. 

The plea further avers that at the time the com- 
plainant, Gretchen M. Nelson, and her husband, John 
E. Nelson, executed the above mentioned quit claim 
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aged property, in the absence of some peculiar equity 
attaching to the notes maturing at subsequent dates. 
Wilson & Herr v. Hayward, 6 Fla. 171. The mortgagee 
is, therefore, a necessary party defendant. 

But this omission is amendable. So, the other 
question presented be considered, namely, whether, 
upon the allegations of the bill of complaint, the com- 
plainant is subrogated to the security of the mortgage 
to the Federal Land Bank upon its note of the de- 
fendants, Braswell and Burdeshaw, with the right to 
enforce subrogation by foreclosure of the mortgage. 


In Boley, Executor, v Daniel, 72 Fla. 121, South. 


Rep. , defining subrogation, the Court said: “Subro-— 


gation is the substitution of one person in the place 
of another with reference to a lawful claim or right. 
Subrogation arises by operation of law where one hav- 
ing a liability or a right or a fiduciary relation in the 
premises pays a debt due by another under such cir- 
cumstances that he is in equity entitled to the security 
or obligation held by the creditor whom he has paid. 
This is called legal subrogation. Conventional subroga- 
tion depends upon a lawful contract and occurs where 
one having no interest in or relation, to the maiter 
pays the debt of another, and by agreement is en- 
titled to the securities and rights of the creditor so 
paid.” 

The case under consideration is closely not within 
the definition of conventional subrogation. If com- 
plainant is subrogated to the security of the mortgage, 
it is not due to an express contract to that effect. No 
such contract is alleged. 


The allegation of the bill of complaint is, “That 
under the law and by reason of its indorsement of the 
note * * * and its liability for said installment as such 
indorser” the complainant “had a right of subroga- 
tion” to the lien of the mortgage. The theory of the 
complainant, therefore, is that there was a legal sub- 
rogation arising from the alleged facts constituting 
the transaction. 

While it is true, as this Court has said, that the 
doctrine of subrogation has been steadily expanding 
and growing in importance and extent in its applica- 
tion, and an agreement out of which subrogation 
arises and upon which it rests may be express or im- 
plied (Forman et al v First National Bank of Quincy 
et al, 76 Fla. 48, South. Rep. ), yet the funda- 
mentals of the doctrine do not change, and equity will 
not apply the principle of subrogation, where to do 
so would deprive a party of a legal right. Boley v 
Daniel, supra. And generally, before legal subroga- 
tion can be enforced, there must be a full satisfactio 
of the entire debt. Cason v Westfall, Tex. , 189 
S. W. Rep. 668; Irvin v Mutual Trust Co., 82 N. J. 
Eq. 629, 90 Atl. Rep. 274; Wyckoff v Noyes, 36 N. J. 
Eq. 227; New Jersey Midland R. R. Co. v. Wortendyke, 
27 N. J. Eq. 658; Musgrave v. Dickson, 172 Pa. St. 


629, 33 Atl. Rep. 705, 51 Am. St. Rep. 765; Stuckman 
v. Roose, 147 Ind. 402, 46 N. E. Rep. 680; Jones on Col- 
lateral Securities, Secs. 513-522. 

In Cason et al v Westfall, supra, giving the reason 
for this rule, the Supreme Court of Texas said: “When 
his debt has been only partially paid, it would be un- 
reasonable to hold that the third party who made 
such payment thereby acquired a precedence over 
him, or was even placed upon an equal footing, in 
reference to the security for the payment of the re- 
mainder of his debt. No claim by subrogation, wheth- 
er conditional or by operation of law, to the securi- 
ties held or the remedies enjoyed by a creditor for 
the collection of his demand, can be enforced until 
the whole demand of the creditoér has been satisfied. 
Until then there can be no interference with the credi- 
tor’s rights or securities that might, even by a bare 
possibility, prejudice or in any way embarrass him in 
the collection of the residue of his demand.” 

In Consolidated Naval Stores Co. v. Wilson, 82 Fla. 
396, South. Rep. , it was held that for an 
endorser of a part of a debt to be entitled to subroga- 
tion to the mortgage security, he is required to pay 
the entire indebtedness which the mortgage was given 
to secure. 

There was no error in the order sustaining the de- 
murrer to the bill, and the judgment should be af- 
firmed. 

Affirmed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing opinion prepared un- 
der Chapter 7837, Acts of 1919, adopted by the Court 
as its opinion, it is considered, ordered and adjudged 
by the Court that the order of the Circuit Court in 
this cause be, and the same is hereby, affirmed. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., Concur. 

Opinion filed March 17, 1928. 


L. M. Merriman, 
Appellant, 
Vv. Indian River’ County. 
John LeRoy Hutchinson, 
Chairman, Alex MacWil- 
liams and W. F. Cox, as 
and constituting the Board 
of Commissioners of Indian 
River Mosquito Control Dis- 
trict of the State of Florida, 
Appellees. 


WHITFIELD, P. J. 

The bill of complaint brought by a tax payer al- 
leges that a special or local law, Chapter 11128, Acts 
of 1925, which forms a taxing district now co-exten- 
sive with Indian River County, and purports to au- 
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thorize a tax to pay for bonds to be issued to raise 
funds to eradicate mosquitoes in the district, is null 
and void and unconstitutional because it violates the 
provision of Section 20, of Article VI, of the State 
Constitution, which forbids local or special laws “for 
assessment and collection of taxes for State and coun- 
ty purposes,” and because it deprives complainant of 
property without due process of law in that mosquito 
control is not a public purpose. The prayer is that 
the issue of bonds and a tax levy under Chapter 
11128, be enjoined. 

It cannot be said on this record that the legis- 
lative determination “that the control and complete 
elimination of all species of mosquitoes” in the district, 
is “found and declared to be for public purposes and 
to be necessary for the maintenance of the health of 
the inhabitants of the” district, is an undertaking that 
has no relation to a proper public purpose under the 
Constitution of the State. 

The statutes do not provide generally for the elimi- 
nation of mosquitoes as a county matter and as a dis- 
trict matter through different administrative bodies. 

In State v. Walton County, Fla. » 28 
South. Rep. 630, administrative officers improperly 
acted under statutes that required distinct and dif- 
ferent proceedings in issuing bonds for the construc- 
tion of public roads. Here a special or local law at- 
tempts to authorize a tax levy for a district purpose 
and not for “State and county purposes,” so Sec- 
tion 20, of Article III, is not shown by this record 
to be violated in the particular specified, even though 
the boundary lines of the district be co-extensive with 
county lines. 


However, Chapter 11128, Acts of 1925, is alleged 
to be unconstitutional; and if upon considering the Act 
it appears to be violative of any applicable provisions 
of the Constitution so as to be inoperative, the court 
should enjoin the issue of bonds under the Act. 

‘A legislative enactment purporting to authorize a 
- statutory administrative body to levy a tax without 
definitely limiting the rate of the levy or the amount 
to be collected, or the indebtedness that may be in- 
curred to be paid by the tax, is an unconstitutional 
attempt to delegate the legislative power of taxation, 
and such an enactment is not a law, within the mean- 
ing of the organic provision that no tax shall be levied 
except in pursuance of law.’ See Stewart v. Daytona 
and New Smyrna Inlet Dist., Fla. , 114 
South. Rep. 545. 


The Act purports to authorize “a special tax, suf- 
ficient in amount to pay the interest becoming due 
and payable annually upon the bonds issued, or money 
borrowed, by said district, and also to create a sink- 
ing fund for the payment of the principal thereof 
at maturity, and in addition thereto, a special tax 
not exceeding three mills on the dollar for the year 


1925, and for each and every year thereafter, to be 
used solely in carrying out the purposes of this Act.” 
Bonds may be issued “not exceeding in the aggregate 
the total amount of $500,000.00 to be outstanding at 
any one time.” 

There is no definite limitation as to the amount of 
the bonds that may be issued or of the tax to pay 
the bonded debt, that ‘may be levied by a statutory 
administrative board, which has no constitutional 
status, consequently the Act is an unlawful attempt 
to delegate the taxing power of the State, which rend- 
ers the Act inoperative without reference to its other 
provisions. 

Reversed. 

TERRELL and BUFORD, JJ., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed March 28, 1928. 


R. H. HEMPHILL and REVA 
HEMPHILL, his wife, 


Appellants, 
vs DADE COUNTY. 
GRETCHEN M. NELSON, 
Appellees. 


John U. Bird, Circuit Judge. 

Gretchen M. Nelson, appellee, filed her bill in the 
Circuit Court for Dade County to foreclose a mortgage 
on certain land located in that County against F. J. 
Osius, his wife, and others, among whom are the ap- 


-pellants, and alleges the execution of a mortgage se- 


curing the payment of three promissory notes for 
Seventy-five Hundred Dollars ($7,500.00) each given 
by F. J. Osius and wife to Gretchen M. Nelson and that 
appellants claim some interest in the mortgaged pre- 
mises, the nature and extent of which was to the com- 
plainant unknown. 

Appellants filed plea averring that the defendant 
R. H. Hemphill, is the owner of the fee simple title to 
the land described in the Bill of Complaint in this ac- 
tion; and that the defendant Reva Hemphill, his wife, 
is the owner of a dower interest in said property; that 
the defendant appellants deraign their title from the 
complainant Gretchen M. Nelson and her husband, John 
E. Nelson, through mesne conveyances to F. J. Osius 
by warranty deed; from F. J. Osius and his wife, Mary 
D. Osius, to Gibson Bradfield by warranty deed and 
from Gibson Bradfield and his wife, Mildred Ely Brad- 
field, to R. H. Hemphill by warranty deed. 

The plea avers that Gretchen M. Nelson and her 
husband, John E. Nelson, conveyed: the same to Gib- 
son Bradfield by quit claim deed at a date subsequent 
to the date of the mortgage. 

The plea further avers that at the time the com- 
plainant, Gretchen M. Nelson, and her husband, John 
E. Nelson, executed the above mentioned quit claim 


. 
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deed to Gibson Bradfield, the complainant was then 
the owner and holder of the mortgage sought to be 
foreclosed in this action, and that by said quit claim 
deed and the other facts herein alleged, the complain- 
ant thereby divested herself of all estate, lien and in- 
terest evidenced by said mortgage, and can not now 
maintain this action of foreclosure on the same. 

No copy of the alleged quit claim deed is attached 
to or made a part of the plea. 

The averments of a plea in equity musi be of mat- 
ters not alleged in the bill, must be direct and positive, 
must not state matters by way of argument, reference 
or conclusions, and must state facts necessary to ren- 
der the plea a complete equitable defense to the cause 
made by the bill so far as the plea extends; and where 
the plea does not set out a full and complete defense, 
or where the necessary facts are to be gathered by 
inference alone, the plea should be overruled on argu- 
ment. Harvey et al vs Morgan, 58 Fla. 427, 51 So. 
140; McCloskey vs Barr, 38 Fed. 165; 76 Fla. 583. 

In this State a mortgage is held to be a specific 
lien on property described therein and not a convey- 
ance of the legal title or the right of possession. Sec. 
3837 Revised General Statutes, Coe vs Finalyson, 41 
Fla. 169, 26 So. 704. Evins vs Gainesville National 
Bank, et al., 80 Fla. 84, 85 So. 659; Walker vs Heege, 
78 Fla. 667, 83 So. 605. 

In Jones on Mortgages, 7th Ed. Vol. 2, Sec. 808, 
page 279, the eminent writer says: 

“Where the legal title is regarded as remaining in the 
mortgagor and the mortgagee only acquires a right to en- 
force payment of his claim it is held that a deed made by 
the holder of the mortgage conveying all his ‘estate, title and 
interest’? in the real estate mortgaged will not operate as 
an assignment of the mortgage, for this is a conveyance of 
the land, in which he has no title. His interest is a chattel 
interest, inseparable from the debt is was given to secure. 
In like manner, it is held that a conveyance by the mortgagee 
of all his right, title and interest in the land passes nothing 
unless the debt be assigned, as the mortgage is a mere 
security incident to the debt. 

“Tt is held that an assignment of a mortgage to be ef- 
fectual must either be formal, or it must appear from the 
instrument that it was intended to operate as such. A con- 
veyance by the mortgagee before entry for condition brok- 
en is inoperative, unless intended as an assignment of the 
mortgage and debt, and such intention be made to appear. 
Although the mortgage be in the form of an absolute deed 
and bond for the reconveyance,’ if the bond is recorded with 
the mortgage the mortgagee can not convey any interest 
in the property before condition broken, unless it be by as- 
signment. Unless intended to operate as an assignment of 
the mortgage and transfer of the debt, a conveyance by the 
mortgagee to a third person is entirely inoperative. The 
intention that a deed shall have this operation must be made 
to appear.” 

In the case of Jordan vs Sayre et al, 29 Fla. 100, 
10 So. 823, this Court held: 


“A conveyance by the mortgagee of the mortgaged prem- 
ises before foreclosure, or an attempted foreclosure, unless such 
conveyance contain a grant of the mortgage debt, or unless 


its terms are sufficient to carry this interest, and it was intend- 


ed by the parties to have this effect, will be inoperative for 
this purpose.” 


The plea avers that the conveyance from Nelson 
to Bradfield was a quit claim deed. Quit claim deeds 
are of such various forms and are given for such 
variety of purposes, that it became the duty of de- 
fendants to have made it appear that it was the inten- 
tion of the parties to this deed that the property de- 
scribed in the deed was released from the mortgage 
and the debt assigned or discharged in so far as this 
property is concerned; and having failed to do so, the 
plea fails to state a defense. 

It is said in Vol. 8 Standard Encyclopedia of Pro- 
ceedure, 815-816: 

“In most jurisdictions, if either party to a suit in chan- 
cery relies upon any instrument or writing, as is required 
in pleading at law, he must in his pleading state the sub- 
stance thereof, and file with or attach to such pleading as 
an exhibit, such paper or instrument, or a true or authenti- 
cated copy thereof, or assign by proper allegations in his 


bill some satisfactory reason for their non-production.” 
See also King Vs Price, 38 N. C. 568. 


A quit claim deed covering mortgaged premises 
made by the mortgagee to a person other than the 
holder of the fee or the mortgagor or his privies in 


. title, where the debt is not assigned or satisfied, con- 


veys no right since the mortgagee had only a lien 
upon the property which lien is inseparable from the 
debt which the mortgage is given to secure. See Jor- 
dan vs Sayre, supra; Jones on Mortgages, supra. 

The plea shows that the quit claim deed was dated 
May 21, 1925, and was made to Gibson Bradfield, who 
at that time was a stranger to the title, and, for aught 
that appears in the plea, had no interest therein, and 
did not acquire the title until the first day of July, 
1925; it can not be said that the complainant who did 
not then own the property and had no interest there- 
in other than the mortgage lien securing the payment 
of a debt, which was inseparable from the debt, con- 
veyed anything by this deed. Therefore, the plea be- 
ing insufficient and failing to set forth any defense 
to the bill, the Court did not err in overruling the 
same and its Order is, therefore, affirmed. 

Affirmed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing opinion prepared un- 
der Chapter 7837, Acts of 1919, adopted by the Court 
as its opinion, it is considered, ordered and adjudged 
by the Court that the order of the Circuit Court in 
this cause be, and the same is hereby, affirmed. 

ELLIS, C. J... and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., concur. 

Opinion filed March 17, 1928. 


J. W. Knight, 
Plaintiff in Error, 
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V. Indian River County. 
John H. Atkin, et al., as 
County Commissioners of 
Indian River County, 
Florida, 
Defendant in Error. 

WHITFIELD, P. J. 

An alternative writ of mandamus issued by the 
Circuit Judge in substance alleges that Indian River 
County was created by Chapter 10128, Acts of 1925; 
that relator was on July 1, 1925, appointed and com- 
missioned by the Governor as Sheriff of Indian River 
County to serve till the next ensuing general election 
and until his successor be elected and qualified; that 
relator was at the general election in November, 1926, 
elected Sheriff of said county and by inadvertence re- 
lator was commissioned to serve as such sheriff until 
the first Tuesday after the first Monday in January, 
1929; that the official bond of relator will expire in 
January, 1929, at the expiration of the commission un- 
der which relator is now serving as such sheriff; that 
relator has been advised that upon the execution and 
due approval of a new bond, a new commission will be 
issued to relator to serve as sheriff of said county, un- 
der his election in November, 1926, for the term of 
four years, which term will expire on the first Tues- 
day after the first Monday in January, 1931; that 
relator avers that by virtue of his election in 1926, 
he is entitled to a commission for a term of four years 
ending on the first Tuesday after the first Monday 
in January, 1931; that the relator has tendered a duly 
executed bond to the respondents as County Commis- 
sioners, and they have refused to approve the said of- 
ficial bond because they aver the relator was elected 
in 1926 for two years and not for four years. The 
respondents in effect admitted the allegations of the 
alternative writ and asked to be dismissed from the 
cause on the ground that it is not their duty to ap- 
prove a bond for a term extending to January, 1931. 
The court dismissed the alternative writ, and the re- 
lator took writ of error. 


/The Constitution provides that “the first election 
for County Judge, Clerk of the Circuit Court, Sheriffs, 
Tax Assessor, Tax Collector, . County Superin- 
tendent of Public Instruction, County Surveyor, Just- 
ices of the Peace, Constables and all other elective 
county officers shall be at the general election in 1888,” 
Section 10, Article XVIII; and that “the terms of of- 
fice of all county officers, unless otherwise provided, 
shall commence on the first Tuesday after the first 
Monday in January next after their election.” Sec. 
14, Art. XVIII. 

In an advisory opinion to the Governor, 68 Fla. 
560, 66 South Rep. 1003, it is said that the organic 
law prescribes a term of four years for the office of 
County Judge of each county, beginning with the elec- 


tion in 1888, and the qualification under such election 
the following January. Thus the terms of the office 
end in January every four years after January, 1889. 
When a new county is created during any of the stated 
cycles or periods of four years, such county is officered 
by the officers named in Section 10, Article XVIII of 
the Constitution, and the terms of office of such enum- 
erated officers correspond with the cycle or period of 
the then current terms of such officers in all the other 
counties so that there shall be a uniformity in the terms 
of the county officers named in Section 10, Article 
XVIII, of the Constitution. The office of sheriff is 
one of those enumerated in Section 10, Article XVIII, 
therefore, the rule announced in the above stated ad- 
visory opinion is applicable to the relator in this case. 
The terms of all such enumerated county officers be- 
gan in January, 1925, and end in January, 1929. The 
election of the relator in November, 1926, was in con- 
templation of law for the unexpired term ending on 
the first Tuesday after the first Monday in Janu- 
ary, 1929. 

In the advisory opinion to the Governor, 94 Fla. 

, 114 South. Rep. 889, the county officer refer- 

red to was not among those specifically enumerated 
in Section 10, Article XVIII, of the Constitution, but 
was a clerk of the Criminal Court of Record, which 
office was not one of the county offices established by 
the Constitution in every county of the State, but it was 
an office authorized by the Constitution and called into 
existence by statute in counties where Criminal Court 
of Record may be established by statute. When the 
oftice of Clerk of a Criminal Court of Record is pro- 
vided for by statute as an incident to the establish- 
ment of a Criminal Court of Record in a county, the 
first election of such clerk is for four years under 
Section 30, Article III, of the Constitution. 

Affirmed. 

TERRELL and BUFORD, JJ., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 

Opinion filed March 26, 1928. 


CHARLES C. McCORMICK, 
Plaintiff in Error, 
vs. : BAY COUNTY. 
STATE OF FLORIDA, 
Defendant in Error. 
PER CURIAM. 
Decision filed February 22, 1928. 
A writ of error to the Circuit Court for Bay Coun- 
ty, Amos Lewis, Judge. . 
C. R. Mathis for Plaintiffs in Error; 
Fred H. Davis, Attorney General, and Roy Camp- 
bell, Assistant, for the State. 
The probative force and effect of the evidence in 
this case is such that the judgment should be reversed 
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on authority of the opinion in the case of Stedman vs 
State, 80 Fla. 547; 86 Sou. Rep. 428, and it is so 
ordered. 

Reversed. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur. 

ELLIS, C. J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


Johnston Realty & Invest- 
ment Company, Fred S. John- 
ston and Rosemary Lee John- 
ston, his wife, 
Appellants, 
Vv. Hillsborough County. 
The National City Bank 
of Tampa, Florida, 
Appellee. 

ELLIS, C. J. 

The appellants and John M. Grosvenor deposited 
with The National City Bank of Tampa three deeds 
of conveyance. One from Grosvenor to Johnston 
Realty & Investment Company, a Coroporation, and 
Rosemary Lee Johnston, conveying about fourteen 
hundred acres of land located in Chippewa County 
in the State of Michigan; one deed from Johnston 
Realty & Investment Company to Grosvenor convey- 
ing a lot in Palma Ceia Park Subdivision in Hills- 
borough County, Florida; and another deed from John- 
ston and his wife to Grosvenor conveying part of a 
certain lot in Park City Subdivision in Hillsborough 
County, Florida. 

These deeds were deposited by the parties with the 
Bank in escrow accompanied by a letter signed by the 
Johnston Realty & Investment Company by Fred S. 
Johnston, President, and John M. Grosvenor, which 
letter set forth the description of the deeds, the agree- 
ment of the parties upon which the exchange of prop- 
erties was made, and that the Johnston Realty & In- 
vestment Company and Rosemary Lee Johnston should 
have time to examine the lands and the title conveyed 
by Grosvenor. The conditions of the escrow were 
contained in the following words: 

“It is further understood by and between the parties here- 
to that the said Johnston Realty & Investment Co., a corp. and 
Rosemary Lee Johnston shall have ample time, at least 30 days 
from date of delivery of abstract to have the title to the above 
mentioned Michigan acreage examined by their attorney and 
also to inspect the acreage personally and if after such exam- 
ination, the title is found defective and cannot be remedied 
within 90 days, or if the personal examination reveals the fact 
that the land is not up to the expectations of the said Johnston 
Realty & Investment Co., a corp. and Rosemary Lee Johnston 
or their personal representative, then and in that event, the 
National City Bank of Tampa shall return the attached deeds 
to the parties making them. But if the said Johnston Realty 
& Investment Co., a Corp. and the said Rosemary Lee John- 
ston shall advise the said Bank that they are satisfied with the 
title and acreage, then and in that event the said Bank shall 


deliver the deed of the said John M. Grosvenor covering the 
Michigan acreage to the Johnston Realty & Investment Co. a 
Corp. and Rosemary Lee Johnston and shall deliver the other 
two deeds referred to above, to the said John M. Grosvenor and 
the deal shall be consumated between the parties hereto in ac- 
cordance with the terms of this letter and agreement.” 


About two weeks after the above transaction the 
Bank received from the Johnston Realty & Invest- 
ment Company and Rosemary Lee Johnston a writ- 
ten statement that the signers were satisfied with the 
title to the lands conveyed by Grosvenor to them and 
instructing the Bank to deliver the two deeds executed 
by them in favor of Grosvenor to him when he should 
call for them and to deliver to the bearer of the writ- 
ten statement the deed executed by Grosvenor to the 
Johnston Realty & Investment Company. 

The following day the Bank received a letter sign- 
ed by “Edwin Sutherland, Attorney for John M. 
Grosvenor,” instructing the Bank not to deliver the 
deed executed by Grosvenor in favor of Johnston 
Realty & Investment Company and Rosemary Lee 
Johnston to them. The reason given being that the 
grantees in that deed had obtained the execution of 
it by Grosvenor through fraud. Two days later the 
Bank received a second letter from the same persons 
confirming the first communication and advising the 
Bank that Mr. Grosvenor would in due course demand 
by appropriate proceedings the deed executed by him 
in favor of the Johnston Realty & Investment Com- 
pany and that Grosvenor declined to recognize as 
valid or binding the escrow agreement. 

Then, about a week later, on the 13th of May, 1926, 
the Bank exhibited its bill in chancery against the 
appellants and Grosvenor to require them to inter- 
plead their claims. 


The Johnston Realty & Investment Company and 
the Johnstons demurred to the bill. The demurrer 
was overruled and they appealed from that order. 

The deeds were held by the Bank in escrow. The 
respective grantors had no control over their deeds 
in the absenee of a showing that the conditions under 
which the deeds were held had been disregarded. See 
Ullendorf v. Graham, 80 Fla. 845, 87 South. Rep. 50. 


The contract which had been entered into between 
the parties for an exchange of the land had progress- 
ed toward completion. The conditions had all been 
fulfilled. The transaction was closed. All considera- 
tions, agreements and conditions had become merged 
into the deeds of conveyance which had been duly 
executed by them respectively and delivered in escrow 
to await the performance by the Johnston Realty & 
Investment Company and Johnston and his wife of 
one condition only. That was that they should with- 
in thirty days from the delivery of the Abstract of 
title to the Michigan lands signify their satisfaction 
with the title and acreage, in which case the deeds 
should be delivered to the respective grantees therein. 
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There was an alternative to this condition which is 
of no importance in this case as the situation con- 
templated by that alternative did not arise. 

The Johnston Realty & Investment Company and 
Johnston and his wife within thirty days advised the 
Bank in writing that they were satisfied and by that 
writing directed the Bank to deliver the deeds to the 
respective parties. The condition was fulfilled. The 
grantees in the Grosvenor deed were entitled to the de- 
livery of the deed to them. The Bank was subject 
then to appropriate proceedings to compel the delivery. 
See Ullendorf v. Graham, supra. 

The Bank seeking an interpleader has no ground 
for the relief. It cannot cast upon the parties de- 
fendant the burden of settling the question of wheth- 
er it had obligated itself to one of them. By declin- 
ing to comply with its duty a situation afterwards 
arose which the Bank now makes the occasion for its 
bill; but the Bank had nothing to do with that con- 
troversy, even assuming that the question had been 
properly raised. 

A man named Sutherland, describing himself as 
Attorney for Grosvenor, advised the Bank, after the 
condition of the escrow had been met and therefore 
a constructive delivery had occurred, in a letter to 
the Bank that the deed had been procured from Gros- 
venor by misrepresentation as to the value of the Flor- 
ida land. If this cireumstance was enough to produce 
any hesitancy on the bank’s part, or cause it to make 
any investigations as to the conditions and terms of 
the original agreement between the parties and wheth- 
er there had been a bona fide fulfillment of them and 
whether any misrepresentation in fact had occurred 
as to the land value, it came too late because the con- 
dition of the escrow had been the day before fulfilled 
by the Johnstons and they had already secured a right 
to the delivery of the deed. 

The order of the Chancellor is reversed. 

STRUM and BROWN, JJ., Concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Coneur in the opinion and judgment. 


Abe Washington, 
Plaintiff in Error, 
°° Duval County. 
The State of Florida, 
Defendant in Error. 
WHITFIELD, P. J. 

Abe Washington, a negro man, was convicted of 
murder in the first degree and sentenced to be hanged 
for the homicide of a negro woman. The judgment 
was affirmed. Washington v. State, 86 Fla. 519, 98 
South. Rep. 603. 

After the conviction and before the affirmance of 
the judgment the Statute changed the method of capi- 
tal punishment from hanging to electrocution; and 


owing to an organic provision it was held on habeas 
corpus that the accused was entitled to be hanged 
notwithstanding the change in the statute. Washing- 
ton v. Dowling 92 Fla. 601, 109 South. Rep. 588. 

Upon leave given, Washington v. State, 92 Fla. 
740, 110 South. Rep. 259, the accused applied to the 
Circuit Court for a writ of error coram nobis, which 
was denied and this writ of error was taken to the 
final order dismissing the petition for writ of error 
coram nobis. Nickels v. State, 86 Fla. 208, 98 South. 
Rep. 497, 502; 99 South. Rep. 121. 

- The petition for writ of error coram nobis alleges 
“that the jury which tried and convicted this Petition- 
er, Defendant as aforesaid, was composed entirely of 
white men, that there were no Negroes, or men of Af- 
rican descent, on said jury and that this Petitioner, 
Defendant as aforesaid, is a Negro of African descent, 
a Colored person and a citizen and resident of the 
State of Florida and of the United States and was 
such before and at said trial and has so remained at 
all times since;”’ That in summoning the jury in the 
case the officer “did purposely, knowingly and inten- 
tionally select and summon only white men to serve 
as jurors and did purposely, knowingly and intention- 
ally fail, neglect and refuse to select and or summon 
any negroes, colored persons or persons of African 
descent to serve as jurors at said trial solely because 
they were Negroes, colored persons and persons of 
African descent, and in the execution of said venires 
did purposely, knowingly and intentionally discrimi- 
nate against all colored persons, Negroes and persons 
of African descent including this Petitioner, although 
he had then and there full and complete oportunity 
to select and summon Negroes, colored persons and 
persons of African descent, citizens of said County 
and fully qualified in each and every way for jury 
duty and service in said Court.” 

An affidavit of the officer who served the jury 
venires made a part of the petition states that he had 
then been a deputy sheriff over two years “and that 
he had never summoned a Negro or person of African 
descent to serve as a juror in any of the Courts of the 
County, although in his search for jurors he saw many 
Negroes whom he believed to be qualified for jury 
duty.” This is not made applicable to the jurors sum- 
moned in this call, even if the statement shows un- 
lawful discrimination practiced by the officer. 

In the petition it is alleged that such “facts have 
come to the knowledge of this Petitioner and to the 
knowledge of his attorney only subsequent to said 
trial and conviction and subsequent to said motion for 
new trial and subsequent to said Petition for said 
Writ of Habeas Corpus, and subsequent to the taking 
out of said Writ of Error to the judgment of this 
Court on said Petition for Writ of Habeas Corpus, and 
long after the time allowed by law for this Petitioner 
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to make a motion for new trial herein; which said 
facts, acts, procedure and evidence were in existence 
though unknown to Petitioner and his said attorney 
at the time of said trial, which were also unknown to 
this Honorable Court at the time of said trial, verdict 
and judgment and are not shown by the records of 
this said court, and which if known to this Honorable 
Court, would have prevented the rendering of the 
aforesaid judgment and sentence. That by the exer- 
cise of due diligence on the part of this petitioner and 
his attorney, either or both, neither this petitioner or 
his said attorney could have known of, or ascertained 
such facts, acts, procedure and evidence before the 
said judgment and sentence was rendered or before 
the motion for a new trial or at any time prior to the 
time the same first came to the knowledge of this 
petitioner as aforesaid. That this petitioner and his 
said attorney each and both, exercised all ordinary 
care and diligence to discover and ascertain any and 
all facts, matters and things, including those herein- 
after set out, pertaining to the indictment, arraign- 
ment, plea, trial, verdict, judgment and sentence afore- 
said of this petitioner, the issues thereof and the pro- 
cedure thereof, or which could affect the same in any 
manner.” 

The only question on this writ of error is whether 
the Circuit Court erred in denying a writ of error 
coram nobis on the petition as presented. 

The functions of a writ of error coram nobis are 
limited to an error of fact for which the statute pro- 
vides no other remedy, which fact did not appear of 
record or was unknown to the court when judgment 
was pronounced, and which, if known, would have 
prevented the judgment, and which was unknown and 
could not have been known to the party by the exer- 
cise of reasonable diligence in time to have been other- 
wise presented to the court, unless he was prevented 
from so presenting them by duress, fear, or other suf- 
ficient cause. 

The writ of error coram nobis is not intended to 
authorize any court to review and revise its opinions; 
but only to enable it to recall some adjudication made 
while some fact existed which, if before the court, 
would have prevented the rendition of the judgment, 
and which, without any fault or negligence of the 
party, was not presented to the court. Nickles, v. 
State, 86 Fla. 208, 98 South. Rep. 497, 502; 99 South. 
Rep. 121. 

The function of a writ of error coram nobis is io 
bring the attention of the court to a specific fact or 
facts then existing but not shown by the record and 
not known by the court or by the party or counsel at 
the trial, and being of such a vital nature that if known 
to the court in time would have prevented the rendition 
and entry of the judgment assailed. 


The writ of error coram nobis supplements, but 


does not supersede, the remedy provided in the statute 
for the granting of new trials or the correction of 
errors. It is not available where the facts complained 
of were known before the trial, and where advantage 
could have been taken of the alleged error at the trial; 
nor does it lie to correct an adjudicated issue of fact. 
Lamb v. State, 91 Fla. 396, 107 South. Rep. 535. 

The statutory provisions of this State for select- 
ing, summoning and empaneling jurors do not dis- 
criminate, or authorize any discrimination, against 
any person for jury duty because of race or color. It 
is the duty of the officers charged with the administra- 
tion or execution of such statutory provisions, to do 
so without violating the constitution of the United 
States, by discriminating against persons on account 
of race or color or by other illegal action. If in select- 
ing, summoning or empaneling jurors, a discrimina- 
tion is made against any citizen on account of race 
or color, such action is not authorized by the statute, 
is illegal, and upon proper proceedings duly taken for 
that purpose, should be set aside and annulled in toto. 

The constitutional guaranty of equal protection 
of the laws does not give to any person a right to a 
jury composed in whole or in part of his own or of any 
particular race; but every person being tried in a 
court of justice is entitled to have a jury selected and 
summoned without illegal discrimination of any char- 
acter. A large discretion is necessarily allowed the 
officers charged with the responsible duty of select- 
ing jurors. This discretion should be carefully exer- 
cised so as to aid in the proper administration of the 
law by securing the best juries possible without illegal 
discrimination against any citizen of the State quali- 
fied for jury duty under the law. 

Where the statute of a State in its terms does not 
abridge a privilege or immunity of citizens of the 
United States, or does not deny to any person the 
equal protection of the laws, the action of officials 
in executing the provisions of such statute is presum- 
ed to be legal. When illegal action by an official in 
the administration or execution of a valid statute is 
charged, such illegal action should be duly, properly, 
directly and distinctly alleged, and if not admitted by 
demurrer or otherwise, should be duly proven or proof 
thereof duly offered according to the usual and proper 
mode of procedure in such cases. Montgomery v. 
State, 55 Fla. 97, 45 South. Rep. 879. 

Under the provision of the Fourteenth Amend- 
ment to the Federal Constitution that “no State shall 
* * * deny to any person within its jurisdiction 
the equal protection of the laws,’ an accused per- 
son has no right to have members of his race select- 
ed as jurors for his trial. But such organic provision 


secures to him the right by timely and appropriate 
procedure to ascertain whether members of his race 
legally qualified to serve as jurors have been so un- 
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lawfully discriminated against by officers in selecting 
the jury for his trial as to deny to him the equal pro- 
tection of the laws, thereby affecting the validity of the 
trial. Bonaparte v. State, 65 Fla. 287, text 293, 61 
South. Rep. 633. 

The mere fact that the sheriff, in executing a ven- 
ire for petit jurors to try the defendant, who was a 
colored man, summoned only white men to serve as 
jurors, and failed and refused to select any colored 
men of African descent to serve on the jury which was 
summoned to try the defendant, is not of itself evi- 
dence of discrimination against persons of color, sole- 
ly on account of their color; neither is it a denial to 
the defendant of the equal protection of the law as 
contemplated by the fourteenth amendment of the 
constitution of the United States. Montgomery v. 
State, 53 Fla. 115, 42 South. Rep. 894. 


While an unlawful discrimination against negroes 
because of their race or color practiced by an officer 
in summoning jurors may render the act of summon- 
ing illegal, the panel of jurors as formed might not 
be illegal. Where a jury that is competent under the 
law and that is impartial as required by the constitu- 
tion, has been tendered, it may be accepted by the ac- 
cused, who thereby waives his right to object to the 
panel on the ground that in summoning the jurors 
members of his race were discriminated against there 
being no duress or other improper influence to em- 
barrass or injure the accused. The jurors that tried 
the accused were all of the white race; and if the 
defendant desired to assert his right to have it judi- 
cially determined whether the jury was selected with- 
out discrimination on account of race or color, such 
right should have been asserted before accepting the 
panel. This was not done and there is no suggestion 
that the accused was not tried by an impartial jury 
as required by the Constitution of the State. The ac- 
cused was represented by competent counsel of his 
own race who had long been an active practitioner 
in the courts of the county and the State. and such 
counsel was of course familiar with the laws govern- 
ing the rights of the accused, if not also acquainted 
with the general methods pursued in executing the 
laws relating to summoning and empaneling juries, the 
laws of the State not permitting discriminations 
against any race in selecting jurors. 

Timely and appropriate procedure must be invoked 
in asserting race discriminations in forming jury pan- 
els. Tarrance v. State, 43 Fla. 446, 30 South. Rep. 
685; Tarrance v. Florida, 188 U. S. 519, 23 Sup. Ct. 
Rep. 402. 


The writ of error coram nobis is not available as a 
means of challenging after a judgment of conviction 
and of affirmance by the appellate court, the legality 
of the trial jury that was accepted by an accused, 
particularly when there is no suggestion of duress 


or other improper influence exerted in forming or ac- 
cepting the jury as impaneled, and no suggestion that 
the accused was not fairly tried by a competent im- 
partial jury. 

Affirmed. 

ELLIS, C. J. and TERRELL, STRUM and 
BROWN, JJ., Concur. 

BUFORD, J., disqualified. 


J. W. Buchanan, 
Plaintiff in Error, 
Vv. Taylor County. 
The State of Florida, 
Defendant in Error. 

ELLIS, C. J. 

The plaintiff in error was indicted for the murder 
of J. B. Brandt in Taylor County on December 6, 1926. 
The indictment was filed in January 1927. The ac- 
cused was convicted of murder in the first degree with 
recommendation to mercy and was sentenced to life 
imprisonment in the State Prison. He seeks a rever- 
sal of the judgment on writ of error. 

The facts, which the record fully supports, are in 
substance as follows: 


Buchanan, hereinafter referred to as the defendant, 
lived with his wife in a four room cottage about four- 
teen miles from the city of Perry in Taylor County. 
On the 6th of December, 1926, early during the morn- 
ing the defendant left his home with a friend, who 
had called for him in the latter’s automobile, on a 
proposed deer hunt. Their arrangements for the hunt 
were not carried out owing to the failure of one other, 
who was to have been a member of the party, to meet 
them at the point of rendezvous, and they returned to 
the Buchanan home about half past ten o’clock in the 
forenoon. Buchanan and his friend, whose name was 
D. W. Blue, went into the house on Buchanan’s invita- 
tion, who requested his wife to prepare a lunch for 
himself and friend as they were going squirrel hunt- 
ing, the deer hunt for the day having been abandoned. 

Mrs. Buchanan, Blue and a small boy, Orin Mc- 
Daniel, who was there, went into the kitchen which 
was located to the south of and adjoining the west 
room of the house through which they had passed in 
going into the kitchen. The defendant, according to 
his statement, remained in the west room selecting 
shells for the guns to be used in the proposed squirrel 
hunt. Mrs. Buchanan was preparing the lunch; Blue 
was bathing his face and hands and Buchanan was 
standing near the door between the main room and 
the kitchen, when two men, J. P. Brandt, and W. C. 
Mobray, arrived in an automobile at the front gate 
of the yard, defined by a picket fence surrounding the 
house. They sounded the automobile horn and Buch- 
anan went out to meet them. He traversed the space 


between the front porch of the house and gate, about ~ 
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twenty-five feet, and passed out of the gate to where 
the automobile was. It had apparently come from 
a point eastward to the house and had stopped in 
front of the gate as if going in a southwesterly direc- 
tion. The defendant talked with the man at the wheel 
of the automobile and invited him and his companion 
into the house. The three arriving at the porch or 
veranda which extended across the entire front of 
the house which faced north toward the front gate, 
Buchanan stated to them that he would tell his wife 
of their presence. 

From this point the State’s case as to what oc- 
curred, except that the two men, Mobray and Brandt, 
were killed by Buchanan, depends on circumstantial 
evidence. The question whether in killing Brandt, one 
of the men, for whose murder Buchanan was tried and 
convicted, the latter acted unlawfully and from a pre- 
meditated design can be determined only from the cir- 
cumstances. 

The two men who were killed were Internal Reve- 
nue Officers working under a superior and upon his 
directions. The latter’s name was J. H. Lee. He said 
that the position he held was that of ‘“‘Deputy Prohi- 
bition Administrator of the State of Florida’. The 
evidence tends to support the fact that both men, Mob- 
ray and Brandt, were armed with pistols when they 
arrived at the Buchanan home; that Buchanan was 
not armed when he went out to their automobile and 
invited them to the house, but that he had several 
rifles, shotguns and pistols in the house. The shot- 
guns and pistols seem to have been loaded at the time. 


The house is a three or four room cottage. The 
north side of it is the front side, across which the 
porch extends the entire width. A partition runs 
through the house from the north to the south divid- 
ing it into two rooms. Two doors open from the 
porch to the two rooms respectively. One door to the 
west, the other to the east of the partition. It was 
in the west room that Buchanan kept his rifles, pis- 
tols and shotguns. The pistols were lying on a bureau, 
or some such article of furniture, located near the 
porch door on the east side of the room. The shotguns 
and rifles were near the southeast corner of the room 
against the partition. The automatic shotgun, the 
one which the defendant used during the transaction, 
may have been near the bureau or “dresser”. 


The defense was: “self defense” or justification. 
The defendant testified that the reason he shot Brandt 
was that “he started to shoot me first and I had to 
shoot him for my own protection”. If the killing of 
the two men occurred under the circumstances related 
by the defendant the verdict of murder was incorrect. 
The case of the State was made out if at all before 
Buchanan testified. He was the last witness called. 

If the evidence adduced at the trial before the de- 
fendant testified was insufficient to show that Buch- 


anan’s action in shooting Brandt was unlawful and 
from a premeditated design to kill him, or some other 
person, his testimony was unnecessary as that burden 
rested upon the State. We discover nothing in the 
testimony of the defendant which in any degree gives 
support to the State’s case, unless his evidence is in- 
herently illogical or unsound. 

The unlawful and premeditated qualities of Buch- 
anan’s act in killing Brandt, therefore, must be found 
in the facts, the circumstances revealed by the testi- 
mony of witnesses and other evidence adduced prior 
to the defendant’s testimony. 


Those circumstances, which the jury were amply 
justified from the evidence in accepting as true, were 
in substance as follows: Mobray and Brandt were 
Federal Revenue Officers. They went to the defend- 
ant’s house for the purpose of searching it for aico- 
holic liquors; that upon arriving at the house they 
notified the defendant of their presence and purpose. 
The defendant, upon being informed of their purpose, 
invited them to the house. In company of the defend- 
ant they came to the house and entered the porch or 
veranda. Mobray at that time took into his hand a 
pouch of tobacco and began filling a pipe which he 
intended to smoke. He had a match in his hand with 
which he intended to light the tobacco; this pouch of 
tobacco was shot from his hand by Buchanan and “ell 
upon the floor of the porch, scattering tobacco upon 
it. Mobray fell mortally wounded at the northeast 
corner of the yard, where he had retreated about 
twenty-five feet from the house. . 


Brandt’s body was found under the porch west- 
ward of the steps lying upon the left side, his head 
under the main body of the house and his body and 
legs under the porch, his feet about three or four feet 
from the edge. Brandt’s body had many wounds in 
it; one in the left shounder made by a steel jacketed 
bullet, which ranged through the body and was cut 
from the body by Dr. Green in “front of the clavicle 
on the left side’. One of the defendant’s pistols, ac- 
cording to his statement, carried that kind of a bullet 
and he emptied that pistol in shooting at the two men 
before using the shotgun, the shells of which were 
loaded with “buckshot”. Brandt was struck with a 
load of buckshot in the upper abdomen; one shot “came 
out to the left of the right nipple’, two went in the 
“umblical and came out below the left nipple’. Wad- 
ding was embedded in some of the wounds to a depth 
of four or five inches. He was struck with buckshot 
in the legs and on the “left thigh, in the upper third 
of the left thigh”. That wound ranged upward and the 
shot came out at the left hip joint. He had powder 
burns on his hand. 


A chart or diagram of all these wounds was made 
by a witness, which diagram was held in his hand as 
he testified. That diagram was not included in the 
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bill of exceptions; it appears not to have been intro- 
duced in evidence. As the verbal description of the 
wounds by the Doctor made the inference reasonable 
that the man was shot first with a pistol in the left 
shoulder, the bullet cutting through the body to the 
left nipple, and afterwards with a shotgun loaded with 
buckshot when he was lying down and seeking shelter 
under the house, it is presumed that the testimony of 
other witnesses, including the one who had the chart 
and who spoke of wounds being made by bullets which 
entered “here and came out there” and such other 
indefinite descriptions, confirmed the deduction. This 
is true because the burden is upon the plaintiff in 
error to make the error, if any, clearly to appear. See 
Tatum v. State, 49 Fla. 67, 38 South. Rep. 601; Waldo 
v. State, 58 Fla. 133, 50 South. Rep. 487; Houston V. 
State, 50 Fla. 90, 39 South. Rep. 468; McRae v. State, 
62 Fla. 74, 57 South. Rep. 348. 


These circumstances justify the conclusion at 
which the jury arrived that the assault by the defend- 
ant was unlawful. There is ample evidence to sup- 
port the fact of premeditation. The deliberate use of 
deadly weapons and all the circumstances of the case. 
Odom v. State, 51 Fla. 91, 40 South. Rep. 182; Adams 
v. State, 28 Fla. 511, 10 South. Rep. 106; Kelly v. 
State, 39 Fla. 122, 22 South. Rep. 303; Phillips v State, 
88 Fla. 117, 101 South. Rep. 204. 


Whether a homicide was committed with premedit- 
ated design to kill or in a sudden paroxysm of passion 
is for the jury to determine from the evidence on this 
point, who are also the judges of the credibility and 
weight of the evidence. While premeditation involves 
a prior intention to do the act in question it is not 
necessary that the intention should have been con- 
ceived for any particular period of time. “It is as 
much premeditation if it entered into the mind of the 
guilty agent a moment before the act as if it entered 
years before’. See Barnhill v. State, 56 Fla. 16, 48 
South. Rep. 251; Lowe v. State, 90 Fla. 255, 105 South. 
Rep. 829; Wise v. State, 69 Fla. 260, 67 South. 
Rep. 871. 


The testimony of Asa Mathews was not inconsist- 
ent with the idea of an unlawful assault by the de- 
fendant. In answer to the question: “Did you see the 
shooting”? He replied: ‘“I saw the man with the hat 
on shoot Mr. Buck”. He testified that he saw the two 
men standing on the porch; that the thing “which first 
attracted his attention was the shooting”; he then saw 
the man “shoot Mr. Buck”, whom the witness could 
not see. He afterwards said, in reply to a leading 
question from the Court, that that shot was the first 
one he heard. If the latter statement was true it fol- 
lows that it was not the shooting which caused him to 
“look up” and which first attracted his attention. 
The testimony of that witness is consistent with the 
fact that Buchanan began the shooting at the man 


who held the pipe and smoking tobacco in his hand, 
Mobray, and that Brandt replied by a shot at the 
defendant. 

As against the logic of these circumstances is op- 
posed the testimony of the defendant who said that 
Mobray and Brandt arrived at his front gate in an 
automobile; sounded the horn which notified him of 
their presence; that he went out to ascertain their 
wishes. They told him that it had been reported to 
them that he had been selling “shine” and that they 
wanted to see and that they “were going to search 
your (his) house’. His reply was: “Is that so, you 
are?” And they said: “Yes”. He then said: “All 
right you are welcome to search it”. The men then 
got out of the car and walked with Buchanan to the 
house. The one who wore a cap held the screen door, 
and the other walked up “sorter to the North of the 
house’. That statement is unintelligible because at 
that time all of them were north of the house—unless 
the defendant had already entered. 

Buchanan then said: “Gentlemen, just wait here 
a minute and let me call my wife”. At that moment, 
according to Mathews, both men were standing on the 
porch. Then, according to Buchanan, “this one to my 
left said: ‘No, by God, we are going in now’ ’’. Buch- 
anan then “looked around” and saw that the one who 
had spoken had his pistol. Then Buchanan “turned 
around to the one that had hold of the screen door, and 
said, ‘wait a minute, gentlemen’”. Then the one at 
the screen door said “don’t shoot’. Then Buchanan 
said that caused him to look and the one with the cap 
on “‘throwed his pistol that way at my head, (indicat- 
ing) and when I saw that, I jumped back inside the 
door, and the pistol fired”. Buchanan then “reached 
back to the dresser’, got his pistol, and “stepped back 
to look”. The man took another shot and Buchanan 
fired at the same time. Now, Brandt’s clothing that 
he wore at the time he was killed was submitted in 
evidence. No description of that clothing is contained 
in the bill of exceptions but the clothing presumably 
that of Brandt was sent here under the rule. There 
are, however, no identification marks upon it. If it 
was Brandt who wore the hat, then the statement of 
Buchanan is selfconvicting. If, on the other hand, 
Brandt wore the cap the statement is unintelligible 
and contradicts the testimony of Mathews. 

We are of the opinion that the evidence amply sup- 
ported the verdict; so the first assignment of error 
is not well taken. 

The defendant requested the court to give the fol- 
lowing instruction: 

“The Court charges you Gentlemen of the Jury, that 
one in defense of his home may use the force necessary for 
its protection against invasion and harm.” 

There was no error in the refusal of this charge 
as it was irrelevant. It had no bearing upon the de- 
fense made which was that of defense of the person, 
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and the general charge of the court fully covered that 
phase of the case. 

The second, third, fourth and fifth assignments of 
error relate to the same matter and present the point 
made by the above quoted requested instruction. 

The sixth, seventh, eighth, ninth, tenth, eleventh, 
twelfth and thirteenth assignments of error deal with 
requested instructions, which were refused, relating 
to the matter of an attempted search by officers under 
a search warrant. 

The record contains much about search warrants 
held by one of the two men who were killed. In our 
view of the case all that was irrelevant. It had no 
material relation to the offense for which the defend- 
ant was put on trial and served no purpose but to 
encumber the record with useless testimony. The 
defendant, himself, said that the men told him that 
they had come to search his house, to which he gave 
his consent and invited them to come in. See Maldon- 
ado v. U. S. 284 Fed. 853; Cooley Const. Line. (8th 
Ed) 631. It is true that he asked them to wait until 
he could inform his wife of their presence, to which 
they objected, but it was not that objection which 
precipitated the difficulty. It was, according io the 
defendant, the assault of one of the men upon the de- 
fendant with a deadly weapon which made it neces- 
sary to kill them in defense of his person, so he said. 

The assignments of error numbered from fourteen 
to twenty inclusive and from twenty-three to thirty- 
one inclusive are expressly abandoned by plaintiff in 
error. 

The twenty-first assignment of error attacks the 
charge given by the court, as follows: 

“Gentlemen of the Jury, the Court charges you that 
the testimony in this case does not present for your con- 
sideration any question of any unlawful trespass or invasion 
upon or in Mr. Buchanan’s home by Brandt or Mobray. On 
the contrary the defendant testifies that he shot Brandt, 
not to prevent him from trespassing upon his home, or in- 
vading the same but for the reason, and because, as he 
testifies, that without prevocation Brandt started to shoot 


him and that he, therefore, had to shoot him for his own 
protection.” 


There was no error in giving that instruction. The 
statement that the evidence presented no question of 
an unlawful trespass or invasion upon or in the home 
of the defendant was not error. The mere fact that 
much unnecessary and irrelevant testimony was taken 
about search warrants supposed to have been held by 
one of the two men killed did not inject into the case 
any question of the right of the two men to be where 
they were when they were killed. They were Fd- 
eral Officers who had appeared at Buchanan’s home 
for the purpose of searching it for alcoholic liquors. 
The official capacity in which they acted was shown 
by undenied testimony, although that fact was un- 
necessary to be established. They made their appear- 
ance and purpose known to Buchanan who invited 


them in and signified his willingness to have his house 
searched by them. That was all that was necessary 
to be shown by the prosecution. If when the defense 
offered its evidence any question of the defense of 
the defendant’s house against unlawful search had 
appeared then the evidence as to authority under the 
law supposed to have been held by the two officers 
would have been proper in rebuttal. 


The trial of a person charged with crime, partic- 
ularly of the higher grade of offenses, may be easily 
encumbered to the point of confusion and uncertainty 
as to the real issue by the primary introduction by 
the State of testimony wholly irrelevant at that stage 
of the proceedings. It is unnecessary for the State to 
introduce evidence in anticipation of any particular 
line of defense the defendant may develop under the 
plea of not guilty. A prosecution should not proceed 
upon the theory, that as the case involves the guilt of 
the defendant of the commission of a high crime, that 
he had some justifiable reason in law for the act, and 
then proceed in an attempt to refute that, often imag- 
inary, fact on which such reason is supposed to rest. 
The mere fact of the killing of Brandt at the time, in 
the County, and by the means alleged and the further 
facts of the nature and character of the wounds upon 
his body and the place where the body was found, 
were sufficient to put the defendant to his defense. 
In the instant case that defense was defense of his 
person, not his home. He said he killed both men be: 
cause one of them, the one who wore a “cap”, first 
tried to kill the defendant. It appeared from his testi- 
mony that the other was a peacemaker and tried at 
first to prevent his companion from shooting at the 
defendant. That person, as there were only two of 
them, was the one who wore a “hat”. So, if it was 
Brandt who wore the hat, the defendant’s statement 
was selfconvicting. There is no merit in that as- 
signment. 

The thirty-second and thirty-third assignments of 
error are abandoned. 

The thirty-fourth assignment of error rests upon 
an exception taken to the following procedure: The 
veniremen were being examined on their voir dire; 
eleven had been examined and tendered as jurors; the 
defendant had exhausted four of his ten peremptory 
challenges allowed by the statute. The defendant, 
through his counsel, announced that he had no further 
peremptory challenges to exercise on the jurors then in 
the box. He was asked by the court if he desired 
time for a conference to decide whether or not he 
would have other challenges to make. He replied that 


he did not. Thereupon the eleven were sworn in chief 
and the court proceeded to select the twelfth juror 
who was also tendered, accepted and sworn in chief. 
Objection was made to this proceeding, but no excep- 
tion was taken except by inference, 
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While such procedure was irregular the same was 
within the sound judicial discretion of the trial court 
and no abuse of such discretion has been made to 
appear even vaguely.: See Mathis v. State, 45 Fla. 
46, 34 South. Rep. 287. 

The thirty-fifth assignment of error undertakes 
to present a point involving the legality of a ques- 
tion propounded to Doctor Green, who held the autopsy 
upon the bodies of the two men, Mobray and Brandt. 
Objection was made to any description of wounds upon 
the body of Mobray. The objection was overruled 
upon the State’s promise that the testimony would be 
“connected up’. Exception was taken to the ruling. 
The defendant’s testimony _ sufficiently showed the 
connection to render the evidence admissible, if there 
was any harm in it to begin with. There was no 
specific objection. The objection made merely amount- 
ed to an objection that it was immaterial. It was too 
vague to be considered. See Gantling v. State, 40 
Fla. 237, 23 South. Rep. 857. 

The necessity for resort to circumstantial evidence 
was apparent, therefore, an objection that it was ir- 
relevant is not favored. See Volusia County Bank v. 
Bigelow, 45 Fla. 638, 33 South. Rep. 704. 

The killing of Mobray was shown to be part of the 
res gestae, in so far as we understand that term to 
include everything that happened as part of the trans- 
action investigated. We do not find that any effort 
was afterward made to strike the testimony. See Mil- 
ler v. State, 76 Fla. 518, 80 South. Rep. 314. 

There is no merit in either the thirty-sixth or 
thirty-seventh assignment of error. The witness Lee 
was asked if Brandt, the deceased, had authority to 
enforce the prohibition laws by search and seizure 
in the Northern Federal District of Florida. The 
defendant objected to the question and the objection 
was overruled and exception taken. The evidence 
elicited by that question, if it was harmful at the time, 
was cured by the defendant’s testimony which showed 
its irrelevancy. He, himself, gave consent to the 
search. The two men, Federal Prohibition Officers, 
were therefore upon the premises to search them with 
the defendant’s knowledge and consent. 

The thirty-eighth assignment of error involves the 
same point. The witness Fiveash, who was a member 
of the coroner’s jury, was asked about marks on a 
rocking-chair he saw on the defendant’s porch. 
Whether the chair was, when he saw it, in the same 
relative position to the door of the house that it was 
in when the shooting occurred was a matter affecting 
the probative force of the fact but objection to its 
competency was not a valid objection, the fact was a 
mere circumstance to go to the jury for what it was 
worth. So there was no merit in the thirty-ninth 
assignment. 


No authority is cited in support of the fortieth as- 


signment of error which rests upon the testimony of 
the witness Fiveash as to the number of guns and 
pistols which he saw in the defendant’s house when 
the witness was summoned as a member of the coron- 
er’s jury. The argument upon that assignment mere- 
ly amounts to the asstertion which is made in the as- 
signment itself, that the ruling admitting the evidence 
over defendant’s objection was harmful error; so un- 
der the rule the assignment may be treated as aban- 
doned. See Ephriam v. State, 82 Fla. 93, 89 South. 
Rep. 344; Cross v. State, 89 Fla. 212, 103 South 
Rep. 636. 

We do not agree with counsel that the evidence 
was irrelevant or inadmissible for other reasons. If 
the keeping of firearms in one’s house is evidence of 
the bad character of the master of the house it might 
be argued that the defendant was a man of bad char- 
acter because he did have firearms in his house, but 
in view of the legal right which one has to defend 
his home against invasions by persons acting unlaw- 
fully to the extent of the use of such force as is neces- 
sary to repel such invasions and eject the trespassers, 
the major premise can hardly be admitted. In this 
case the evidence was proper for more than one rea- 
son. It was a circumstance which showed the facili- 
ties at hand for immediate use by the defendant of 
deadly weapons. It may have thrown some light upon 
the question whether in fact either Brandt or Mobray 
was armed when they went to the defendant’s house; 
whether the pistols found on the ground near their 
dead bodies were their pistols or the defendant’s. As 
to the one found near the body of Mobray the evidence 
is by no means clear that it was his property or that 
he had been armed with it. It was he who had the 
pipe and apparently was preparing to light it when 
the shooting began; his tobacco pouch was found on 
the veranda; his pipe was lying near his body which 
was lying about twenty-five feet from the house from 
which he had retreated, and he held an’ unlighted 
match in one of his hands. If he was preparing to 
smoke his pipe, had filled it with tobacco and had 
taken a match from his pocket for that purpose still 
holding the tobacco pouch in one hand, when the shoot- 
ing began and it was he who wore the cap and ac- 
cording to the defendant fired the first shot and then 
retreated from the house with his pipe in his mouth 
a match in one hand and a pistol in the other, he gave 
at once an exhibition of the most nonchalant cruelty 
on the one hand and imperturbable bravery on the 
other most extraordinary, quite to the degree of em- 
phasizing the improbability of the supposition that the 
pistol found near his body was his property. If it 
was not, the whole story of the defendant becomes 
perfectly transparent. 


The forty-first assignment of error attacks the 
correctness of the court’s action in calling the witness 


34 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


Dan Blue as the “court’s witness” and the forty- 
eighth assignment presents the contrary proposition; 
that the court erred because the judge refused under 
like circumstances to call Orin McDaniel as the court’s 
witness. 

In the case of Selph V. State, 22 Fla. 537, the sub- 
ject was discussed. The matter of calling a witness 
for whose testimony neither the State nor the defend- 
ant is willing to vouch is subsidiary to the point in- 
volved in the old common law practice of requiring 
the prosecutor to prove the entire transaction and all 
the res gestae, thus rendering it necessary to call all the 
witnesses both for and against the prisoner. The Court, 
speaking through Mr. Justice McWhorter then Chief 
Justice, said: The practice “must have come into use 
when, by the English law, the prisoner was not allow- 
ed to have counsel to speak in his defense,’ But the 
learned Chief Justice pointed out that now no neces- 
sity exists for any such practice because the prisoner 
is entitled to be represented by counsel to advise him, 
to submit his evidence and argue his case before the 
jury, and if he desires to do so, he may make a state- 
ment under oath. If he is not able to employ counsel, 
the court provides counsel for him. He may have com- 
pulsory process of the court to compel the attendance 
of his witnesses and if he introduces no evidence may 
have the concluding argument before the jury. At 
this time other advantages are allowed the accused; 
he may be a witness in his own behalf; if he does not 
testify the State Attorney is forbidden to comment 
upon the fact; under circumstances the County pays 
the mileage and per diem of his witnesses and the 
costs attendant upon his appeal, as was done in this 
case. 

Proceeding with the discussion of the practice 
the Chief Justice said, that while the State Attorney 
cannot be compelled to call all the witnesses who were 
present at the time of the commission of an offense, 
or all whose names appear on the indictment, the pre- 
siding Judge, “when prompted by sound discretion”, 
may call and examine witnesses of his own accord 
when the interests of justice demand it, whether the 
witness be for or against the State. In such case the 
right of crossexamination of such witnesses is al- 
lowed to both State and defense. The rule, as it now 
prevails in this State, was referred to and approved 
in Brown v. State, 91 Fla. 682, 108 South. Rep. 842, 
in an opinion by Circuit Judge Campbell. But out of 
that rule no right of the prisoner has arisen which 
enables him to demand the calling of a witness for 
whom he is not willing to vouch as his own witness. 
The discretion to call or not call such a witness is 
vested in the presiding judge. It is as nearly a com- 
plete discretion, that is, one which is not reviewable, 
as exists in any trial court. 


It is sufficient to say in this case, at least, that the 


defendant has not made it to appear that the refusal 
to call the witness as a court witness was an abuse of 
discretion to the injury of the defendant’s rights. 

Sheriff Lipscomb testified that after the defend- 
ant came to him at Hampton Springs, which was about 
the hour of twelve or twelve-thirty noon, the sheriff 
got a jury together and went to the defendant’s house. 
When he arrived there he saw two pistols, one lying 
near the body of each dead man. The witness Blue 
said when he went to the defendant’s house the morn- 
ing of the shooting, which was sometime before it oc- 
curred, he saw two or three pistols on the “dresser” 
in the room. Immediately after the shooting that 
witness went into the yard from the house and said 
he saw two pistols on the ground, one near each wound- 
ed, or dead, man, and they remained on the ground until 
the arrival of the coroner’s jury. The witness J. D. 
McInnis also went to the defendant’s house that morn- 
ing, arriving there about eleven o’clock, which was be- 
fore the coroner’s jury came. He saw the men lying 
in the yard dead, and three pistols on the “dresser” in 
the defendant’s house. The defendant explained to 
the witness that one of the “pistols”, a “black one”, 
“belonged to the man in the yard’. The defendant un- 
breeched the pistol and showed that “three” cartridges 
had been fired from it. The other pistol, a “nickle 
plated” one which was also on the dresser, the defend- 
ant unbreeched and showed that “two” cartridges had 
been fired from that one and the defendant explained 
“that it belonged to the man that was under the 
house”; that the man had shot at the defendant “twice 
with the nickle plated pistol’, he said. 

Now, afterwards when the coroner’s jury arrived, 
the Sheriff and the witness Fiveash, who was on the 
jury, saw these pistols in the yard lying near the 
bodies of the two men. The witness J. P. Thompson 
also arrived at the house about eleven o’clock and saw 
the pistols in the defendant’s house. The defendant 
explained that they belonged to the two men in the 
yard. The Sheriff was asked by the defendant’s coun- 
sel if the pistols “appeared to have been moved”. 

The State’s attorney objected to the question and 
the objection was sustained. That ruling constituted 
the basis of the forty-fourth assignment of error. 


The question was inexpertly put if the purpose was 
to show that the defendant had not placed the pistols 
there after the shooting,thereby tending to refute the 
testimony of McInnis and Thompson. In that case 
the “‘pistols” could have borne no evidence of removal. 
Even if they had dropped from the hands of the de- 
ceased men they would likewise have borne no evi- 
dence in themselves of removal, unless there was some 
matter of finger prints. If, however, the pistols had 


fallen from the hands of the men and were then re- 
moved by some one who subsequently replaced them, 
the ground and not the pistols would have borne the 
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evidence of such fact. In the absence of the evidence 
of finger prints it would have been the only means 
of proof. However, the defendant’s objection was 


removed by the next’ question which was answered. 


without objection. The question was: “Did vou see 
any signs on the ground where the ground looked like 
more than one pistol had lain near the bodies of the 
two dead men?” The answer was: “I don’t think 
that I did. No, Sir?” So in. the absence of any signs 
that the pistols had been moved when the sheriff 
arrived the inference could have with equal accuracy 
been drawn that they fell from the hands of the dead 
men or were placed there after the shooting by the 
defendant. We find no merit in that assignment. 
The forty-fifth assignment is abandoned. 


The forty-sixth and forty-seventh assignments of 


error are based upon the following ruling. The wit- 
ness J. P. Jones, called in behalf of the State, said 
that about a week or so before the shooting the wit- 
ness asked the defendant if he was not afraid to have 
whiskey in the car. The witness asked if the defend- 
ant was not afraid of the officers and the defendant 
replied that “he would walk over anybody that went 
to search his place’. J. E. Jones, another witness, said 
that about a year before he went to the defendant’s 
house to get a drink of whiskey and having taken a 
drink with the defendant asked the latter if he was 
not “afraid they will give you trouble about this”. 
That the defendant replied: “No, I will kill them when 
they come after me’. These answers the defendant’s 
counsel moved to strike upon the grounds, among 
others, that: the words constituted no threat against 
the deceased men; that the testimony was too remote; 
that it had not been shown that the defendant kept 
whiskey in the house at the time of the killing; nor, 
that either of the men were undertaking to search the 
house at that time. 

The case consisted in many elements of circum- 
stantial evidence, particularly in so far as the defend- 
ant’s motives for killing the men were involved. The 
evidence tended to show his attitude toward all per- 
sons, including officers, who should come upon his 
place to search it for contraband liquors. The men 
who were killed had appeared at the defendant’s house 
as officers of the law to search his premises for whisk- 
ey. They advised him of the fact. He knew their pur- 
pose. The evidence tended to show his mental attitude 
toward those men and in so far was contradictory of 
the theory that he killed in self defense. There was 
no error in that ruling. See Ward v. State, 75 Fla. 
756, 79 South. Rep. 699. 

No error appearing the judgment is affirmed. 

STRUM and BROWN, JJ., concur. 

WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., concur in the opinion and judgment. 
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the State of Florida, Ernest 
Amos, Comptroller of the State 
of Florida, J. C. Luning, 
Treasurer of the State, J. B. 
Johnson, Attorney General of 
the State, Nathan Mayo, Com- 
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the State, as Trustees of The 
Internal Improvement Fund of 
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CAMPBELL, Circuit Judge. 


The appellants, as complainants in the court below, 
filed a bill in equity against the appellees, as respond- 
ents, and throughout the opinion we will refer to the 
appellants as complainants, and to the appellees as 
respondents. 


The bill of complaint, after setting forth the names 
and places of residence of the parties, alleges the fol- 
lowing: 


“Second. That during his lifetime James Deering was 
seized and possessed of a certain tract of land lying and being 
in said Dade County, generally known and referred io as 
Cape Florida, said tract of land comprising all of the extreme 
southern end of Key Biscayne, and extending from a line 
running nearly east and west across said Key from the At- 
lantic Ocean to Biscayne Bay, for a distance of about one 
mile more or less to the extremity of said Cape; that said 
James Deering departed this life on the 21st day of September, 
1925, leaving a last will and testament which was duly admit- 
ted to probate in the County Judge’s Court for said Dade 
County, Florida, on the 198th day of October, 1925; and that 
by said will said tract of land was devised by the said James 
Deering to your complainants, who are now the owners thereof. 
Extending from the western and southern shores of said land 
are shoals and shallow banks, some of which are separated 
from the mainland by a channel or channels, and some of 
which are not so separated. The average depth of water at 
mean high tide upon said banks and shoals, which are separat- 
ed from the mainland by a channel or channels as aforesaid, 
varies from four to nine feet; the depth of water upon said 
shoals and banks which are not separated from the mainland 
by a channel or channels, varies from three to four feet in 
depth, in each case at high tide. The bottom of said bay 
throughout all of said shoals and banks is irregular and un- 
even with numerous depressions and elevations therein; ex- 
ceedingly few if any of said elevations having less than three 
feet of water over them at high tide and many of said de- 
pressions varying in depth from six to ten feet, while some 
have a depth of from ten to fifteen feet. 


“Third. That by Section 1061 of the Revised General 
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Statutes of Florida, the Legislature undertook to make pro- 
vision as follows: 

‘1061—Title to Tidal Lands Vested in State.—The Title 
to all islands, sand bars, shallow banks or small islands made 
by the process of dredging of the channel by the United States 
Government located in the tidal waters of the counties in the 
State of Florida,‘or similar, or other islands, sand bars and 
shallow banks upon which the water is not more than three feet 
deep at high tide and which are separated from the shore by 
a channel or channels, not less than five feet deep at high tide, 
or sand bars and shallow banks along the shores of the main- 
land in which the title is not, at this date, invested in prior 
parties, is hereby invested in the trustees of the Internal Im- 
provement Fund of the State of Florida, to be held by the 
State of Florida, and disposed of as hereinafter provided.’ 

“That Section 1062, Revised General Statutes of Florida, 
is as follows: 

‘1062—Trustees Have Power to Sell: Notice Required: 
Objections.—The said Trustees shall have power to sell and 
convey the islands and submerged lands hereby granted upon 
such prices and terms as they shall see fit, after giving notice 
by publication in a newspaper published in the county seat 
of the county in which such islands or submerged lands are 
located not less than once a week for four consecutive weeks 
in order that any persons who have objections to such sale 
may have opportunity to present the same, and if no objections 
are filed, within the said thirty days, the trustees shall have 
authority to consummate such sale. If objections are filed, the 
trustees shall hear and consider the same and if it shall appear 
that the sale of such islands and submerged lands and their own- 
ership by private persons would interfere with the rights grant- 
ed to riparian owners of the laws of Florida, or would be a seri- 
ous impediment to navigation or public fisheries, it shall be the 
duty of the trustees to withdraw the said lands from sale.’ 

“That Section 1064, Revised General Statutes of Florida, 
reads as follows: 

1064—Purchaser to Have Right to Bulkhead.—In case any 
such islands or submerged lands are sold by the trustees ac- 
cording to the provisions of Section 1061 and 1062, the pur- 
chaser shall have the right to bulkhead and fill in same as 
provided by Section 2460 of these Revised General Statutes, 
without, however, being required to connect the same with the 
shore or with the permanent wharf.’ 


“Fourth. That on or about the 19th day of June, 1925, 
the defendant, A. O. Henderson, applied to the other defend- 
ants named above as trustees of the Internal Improvement 
Fund of the State of Florida, for sale to him of a part or 
portion of said banks or shoals, and thereafter said Trustees, 
undertaking to comply with the provisions of Section 1062, 
aforesaid, caused to be published the following notice in one 
of the newspapers of Dade County, Florida, which notice was 
published once a week for four weeks. A copy of said notice 
is attached to this bill as ‘Exhibit A’, and is made a part of 
this Bill. 


“Fifth. That on or about August 12, 1925, defendant, A. 
O. Henderson, made application to the United States War De- 
partment for a permit under Section 10 of Chapter 425 of an 
Act of Congress of March 3rd, 1899, to allow him to construct 
certain islands upon the land which he proposed to purchase 
from said Trustees. 

“Sixth. That on or about the—————day of September 
1925, said Trustees of the Internal Improvement Fund of the 
State of Florida executed a certain deed purporting to convey 
to the defendant, A. O. Henderson, certain property in Dade 
County, Florida, copy of the description contained in said deed 
is hereto attached as ‘Exhibit B’ and made a part of this Bill. 

“Seventh. Your orators are informed that said deed was 


executed and delivered to said Henderson, but that it has not yet 
been filed for record by him. 

“Eighth. Your orators are further advised that the said 
A. O. Henderson now proposes to make application to said 
Trustees of the Internal Improvement Fund for the sale to 
him of an additional area of said submerged banks or shoals 
lying between said Tracts 1 and 2 as described in the forego- 
ing deed, but embraced partially or wholly within the lines 
described in said notice. 

“Ninth. Your orators are advised and charged that it is 
the purpose of the said Henderson to build a chain of fifteen 
(15) or more islands within the area described by the deed 
aforesaid, and the area which he proposes to acquire, by the 
process of placing bulkheads around certain portions of said 
banks or shoals and dredging into said bulkheads, soil and 
sand from the adjacent bottoms, and complainant files here- 
with, marked ‘Exhibit I’, a blue print of a chart or plat, the 
legand of which is partly as follows: 

‘Location proposed improvements Biscayne Bay, Florida, 
to accompany application of A. O. Henderson, dated August 
12, 1925.’ This blue print shows clearly the extent of the 
operations proposed by said A. O. Henderson, and is asked to 
be taken as a part of this Bill. 

“Tenth. That the construction of said islands, or of any 
one or more of them, will constitute a public nuisance, in that 
the operations necessary thereto, and the islands themselves, 
after completion, will injure, interfere with, endanger, render 
insecure and obstruct the proper and inalienable rights of all 
people of the State in and to the use of said waters for purpose 
of navigation, commerce, fishing, bathing, and other easements 
allowed by law in said waters. 


“Eleventh. That the construction of said islands, or any 
one or more of them, will constitute a private nuisance to your 
orators, in that the operations necessary thereto, and the islands 
themselves after completion will necessarily result in serious 
and irreparable injury and damage to complainants’ said prop- 
erty, differing materially in kind and degree from the injuries 
referred to in the tenth paragraph above, in that— 


“(1) The construction of the proposed islands will serious- 
ly interfere with and obstruct the free passage of the waters 
of the Bay which now flow over and across the banks lying 
between your Orators’ property and Ragged Keys to the South 
thereof, with the inevitable result that new and unknown tidal 
currents will be created which do not now exist, and erosion, 
which may very possibly entirely destroy your Orators’ said 
property, will necessarily follow. In normal weather this 
condition will be serious and will more than probably result in 
irreparable injury to your Orators, but in time of storm or 
hurricane the proposed islands will act as a dam or bulkhead 
against the great volume of water driven in from the sea, and 
when said waters recede the probability of great and irrepar- 
able injury to your Orators’ said property will become a cer- 
tainty, by reason of the following facts: 

“During storms and hurricanes which have occurred in 
the past, the height of the waters of Biscayne Bay has been 
raised to four feet above mean high tide. The mean tidal 
variation of Biscayne Bay is about one and one-half (114) feet, 
so in time of storm the height of water above mean low tide 
has been five and one-half (5%) feet. The average elevation 
of your complainant’s property aforesaid is not over two and 
85/100 (2.85) feet above mean low water. The proposed islands 
are to be bulkheaded to a height of seven (7) feet above 
mean low water. Said islands will obstruct the free passage of 
water between the Ocean and the Bay by partially closing or 
damming the natural passageway which exists between said 
Cape Florida, and the Northern end of Ragged Keys. The 


water will be diverted from its natural course so as to flow 
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over, across, and around complainants said property. That 
portion of said Key Biscayne owned by Complainants as afore- 
said is not of Coral or rock formation, but is composed of sand 
underlaid with Marl or Hardface, at a depth of approximately 
six (6) feet. When the waters are driven over this land as 
aforesaid, it is inevitable that this sand will be washed away, 
and in the place of Key Biscayne and Cape Florida, there will 
remain only another submerged Marl Bank. This injury can- 


not be compensated in damages, and hence no legal remedy 


exists. : 

“(2) Further reference to said ‘Exhibit I’ will show that 
means of access to your Orators’ said property from the South, 
and West, which is now free and unobstructed, will be serious- 
ly and materially interfered with, if not actually destroyed, 
narrow tortuous channels being substituted for what is now 
the open waters of the Bay, and your Orators’ present unob- 
structed view will be interfered with and virtually destroyed. 

“Twelfth. Should said convayance be confirmed, your 
Orators will be deprived of their property without due process 
of law, and said deed will ultimately operate to take said prop- 
erty from your Orators without just compensation. 

“Thirteenth. The notice set out under the fifth paragraph 
above was insufficient, in that the description given therein 
of the lands proposed to be conveyed is not sufficiently accurate, 
nor is it phrased in such terms as might enable any party in 
interest to definitely determine just where said land lies and 
where its boundaries are located. Furthermore, while said 
notice gives the time when said Trustees will hear objections 
to the proposed conveyance, it does not state the place where 
they will be heard. Hence, your Orators are in no sense bound 
by said defective notice. 

“Fourteenth. The deed referred to under the sixth para- 
graph above is insufficient and void, since, aside from other 
defects herein set out, it purports to convey two separate tracts 
of land, which from the description contained in said deed, may 
or may not be wholly embraced within the description of the 
single tract given in said notice. In other words, the descrip- 
tion in notice and in deed respectively are radically different. 

“Fifteenth. That said deed is void because Sections 1061 
and 1062, revised General Statutes of Florida, are unconstitu- 
tional and of no force and effect, since by these statutes, the 
Legislature of Florida undertakes to delegate to the Trustees 
of the Internal Improvement Fund authorty to sell or convey 
lands covered by navigable waters, which lands are held by the 
State in its sovereign capacity for the benefit of all the people: 
That by said Section 1061 the Legislature in effect undertakes 
to define ‘Navigable Waters’: And for the further reason that 
said attempted delegation of authority to sell and convey in no 
wise limits the purpose for which such sales and conveyances 
are to be made to purposes beneficial, useful or advantageous 
to the people of the State; and your Orator charges that the 
Legislature is without authority under the Constitution or 
laws of this State, to sell and convey such lands as these for 
purposes detrimental to the public interests, and for the sole 
purpose of enabling the purchaser thereof to exploit said prop- 
erty for personal advantage and pecuniary gain to himself. 

“Sixteeth. That portion of Section 1061, Revised General 
Statutes of Florida, under which the conveyance above refer- 
red to is made, purports to vest in said Trustees, title only to 
‘those sand bars and shallow banks upon which the water is not 
more than three feet deep at high tide, and which are separated 
from the shore by a channel or channels.” Your Orators al- 
lege and charge that the area in question is submerged practic- 
ally throughout its entirety to a greater depth than three (3) 
feet at high tide, and that even if said deed were otherwise 
a good and valid deed, which is specifically denied, its pre- 
amble, which limits the lands conveyed thereby to those—‘upon 


which the water is not more than three (3) feet deep at high 
tide and which are separated from the shores by a channel or 
channels not less than five (5) feet deep at high tide,’ renders 
said deed of no effect, since there are no appreciable areas 
within the boundaries attempted to be defined upon which the 
water is not more than three (3) feet deep at high tide. 

“Seventeenth. Even if said Sections 1061 and 1062 are 
valid and constitutional enactments, which is not here admit- 
ted, but on the other hand is expressly denied as hereinbefore 
set out, the provisions thereof are not broad enough to author- 
ize conveyance of any land other than ‘tidal lands,’ and your 
complainants allege and charge that the shoals with which 
we are here concerned are in no sense ‘tidal lands,’ and hence 
their conveyance by the Trustees of the Internal Improvement 
Fund is expressly prohibited by the provisions of Section 1230 
Revised General Statutes. 

“Eighteenth. Furthermore, as the water over the shoals 
in question, is in fact navigable, the conveyance of these lands 
for the purpose of bulkheading and filling is in direct con- 
travention of the Act of Congress of March 38rd, 1823, U. S. 
Statutes at Large, page 756, which reads as follows—‘And be 
it further enacted, that all the navigable rivers and waters 
in the districts of East and West Florida shall be, and forever 
remain, public highways.’ ” 

“EXHIBIT A 
“NOTICE 

“Tallahassee, Florida, June 19, 1925. 
NOTICE is hereby given that the Trustees of the Internal Im- 
provement Fund of the State of Florida will hold a meeting at 
11 o’clock A. M. Tuesday, August 4th, 1925, for all the purpose 
of considering the sale of the following described submerged 
land in Dade County, Florida, 

“The. submerged area, islands, sand bars and shallow banks 
upon which the water is not more than three feet deep at high 
tide, and which are separated from the shores by a channel or 
channels not less than five feet deep at high tide, located in 
and under the tidal waters of Biscayne Bay, and—or the At- 
lantic Ocean within the following geographical limits: Be- 
tween parallel of latitude 25 degrees, 41 minutes North and 
Ragged Keys at 25 degrees, 32 minutes North Latitude, and 
between Meridian 80 degrees, 8 minutes, 30 seconds west 
Longitude and Meridian 80 degrees 12 minutes west longitude, 
except any part of Key Biscayne, Bounded on the North by 
that channel running immediately to the south and southwest 
of the south end of Key Biscayne and bounded on the south 
by a line running approximately in a northeast and south- 
west direction about one-half mile northwest of the norther- 
most key of Ragged Key, following channel limits as deter- 
mined by the United States War Department. 

“This notice is published in compliance with Section 1062 
of the Revised General Statutes of Florida, that any person or 
persons who may have objections to said sale may have an 
opportunity to present the same as therein prescribed. 

By order of the Trustees of the Internal Improvement Fund, 

John W. Martin, Governor, 
Attest: J. Stuart Lewis, Secretary. 
7 4/11-18-25; 8/1” 

“EXHIBIT B” 


“That certain submerged area, comprising those islands, 
sand bars and shallow banks upon which the water is not 
more than three (3) feet deep at high tide and which are separ- 
ated from the shores by a channel or channels not less than 
five (5) feet deep at high tide, located in and under the tidal 
waters of Biscayne Bay and / or the Atlantic Ocean, and be- 
ing situate in Dade County, Florida, more particularly describ- 
ed as Tract No. 1, and Tract No. 2, as follows: 


Tract No. 1 
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“Commencing at that certain concrete monument on the 
South shore of Biscayne Bay, marked on all four sides with 
the Roman numeral Nine (9), thence South eight hundred (800) 
feet to the point of beginning, which said point of beginning 
is N. 51 degrees 46 minutes W. 1670 feet from Cape Florida 
light house; 

“Thence N. 73 degrees 28 minutes W. 5105 feet 

Thence S. 19 degrees 52 minutes W. 4840 feet, 

Thence S. 8 degrees 00 minutes E. 3210 feet, 

Thence N. 83 degrees 00 minutes E. 8405 feet, 

Thence N. 21 degrees 30 minutes W. 6200 feet to the 
point of beginning as marked and indicated on the chart or 
plat hereto attached as part hereof, contained after excluding 
therefrom depressions and deep places where the water is more 
than three (3) feet at high tide, an area of 364 acres, more 
or less, together with Statutory and Common Law Litteral and 
riparian rights and all such rights to bulkhead and fill in all 
lands upon which the water is not more than three (3) feet 
deep at high tide, which the said Trustees have and / or can 
lawfully convey to the purchaser. 


Tract No. 2. 


“That flat on which is located Soldiers Kay but excepting 
therefrom said Soldiers Kay and surrounding shoals and bound- 
ed on the North by the channel running in a Northeasterly and 
Southwesterly direction and connecting the waters of Biscayne 
Bay with the waters of the Atlantic Ocean, and bounded on the 
South by the channel running in a Northeasterly and South- 
westerly direction near and to the North of the Northmost Key 
of Ragged Keys, said channel connecting the waters of Biscayne 
Bay and the Atlantic Ocean and with the limits on the East 
and on the West of the Meridian 60 degrees 8 minutes 30 sec- 
onds of West longitude and Meridian 80 degrees 12 minutes of 
West longitude respectively the said tract as defined by its outer 
edge having dimensions of approximately 15,000 feet North and 
South by 10,000 feet East and West and containing, after ex- 
cluding therefrom depressions and deep places where the water 
is more than three (3) feet deep at high tide, the area of 459 
acres, more or less as marked and indicated on the chart or 
plat thereto attached as part hereof, together with all statutory 
and Common Law _ Litteral and riparian rights and all such 
rights to Bulkhead and fill in all lands upon which the water 
is not more than three (3) feet deep at high tide which the 
said Trustees have and / or can lawfully convey to the pur- 
chaser. The said submerged area being also described as fol- 
lows: 


“Commencing at a firmly set iron rod two inches in diame- 
ter six inches above the ground on Ragged Key Number One, 
thence N. 71 degrees 53 minutes W. 19 1-2 links to a corner 
standing at the South East end of Said Ragged Key Number 
One, thence N. 9 degrees 45 minutes E. 47.69 chains to a point 
marked by an iron rod driven into rock on a Key known as 
Umbrella Key with brass cap marked 

“A. 

T. 56S. R. 42 E. 

S. 20 1922 
thence North 1120 feet to the point of beginning, thence N. 15 
degrees 28 minutes E. 10,700 feet, thence N. 20 degrees 20 
minutes W. 2535 feet, thence West 4055 feet, thence S. 36 de- 
grees 28 minutes W. 8490 feet, thence S. 27 degrees 12 minutes 
E. 6635 feet, thence East 3510 feet to the point of beginning; 
and containing in the aggregate eight hundred and twenty- 
three acres, more or less.” 


The relief sought in the bill of complaint is: that 
the Trustees of the Internal Improvement Fund be 
temporarily enjoined and restrained from selling and 
conveying, or attempting to sell and convey, to the 


respondent A. O. Henderson, or any other person or 
persons, any part of that certain submerged land lying 
between tracts described in the bill of complaint; that 
A. O. Henderson, and all persons claiming by, through 
and under him, be temporarily enjoined and restrained 
form purchasing, or attempting to purchase, said 
lands; that A. O. Henderson, and all persons claiming 


‘by, through or under him, may be temporarily en- 


joined and restrained from constructing, or attempt- 
ing to build or construct, any island or islands, bulk- 


head or bulkheads, fill or fills, or any other obstruction — 


upon the lands described in the bill of complaint, or 
upon any part thereof; that the said A. O. Henderson, 
and all persons claiming by, through, and under him, be 
restrained and enjoined from filing for record the deed 
described in the bill of complaint, and from conveying, 
or attempting to convey, the lands described, or any 
part thereof; that upon final hearing the temporary 
restraining order be made perpetual. It is further 
prayed “that Section 1061 and 1062 of the Revised 
General Statutes of Florida, may be construed, that 
said Sections may be declared unconstitutional, and of 
no force and effect, in so far as the purported convey- 
ance, as referred to in the bill of complaint, is con- 
cerned, and in so far as any conveyance of additional 
land lying between said Tracts One and Two above 
described is concerned.” It is also prayed that the 
deed executed by the respondents, the Trustees of 
the Internal Improvement Fund of the State of Florida, 
referred to under the eighth paragraph of the bill of 
complaint, may be declared to be null and void and of 
no effect, and that said deed be cancelled. 

The respondents, The Trustees of the Internal Im- 
provement Fund, and the respondent A. O. Hender- 
son, filed separate demurrers, each demurrer, how- 
ever, practically raising the same objections to the 
sufficiency of the bill of complaint. 

The application for the temporary restraining or- 
der prayed for, and the demurrers to the bill of com- 
plaint were heard at the same time. Upon considera- 
tion of the two propositions, the court below, after 
hearing the arguments of counsel and considering 
the testimony offered by the respective parties, touch- 
ing the motion for temporary injunction, rendered its 
decree, denying the application for temporary restrain- 
ing order, sustaining the demurrers to the bill, and 
dismissing the bill of complaint, the complainants’ 
solicitors having announced that they did not desire 
to amend their bill, but would stand upon the original. 

From this decree, which is in effect a final decree, 
the complainants appeal, assigning as errors: 

1. The denial of the application for temporary injunction. 

2. The action of the court in sustaining the demurrer to 
the bill of complaint, 

3. That part of the order dismissing the bill of complaint. 

We will consider first, assignments of error num- 
bered two and three, which question the ruling of the 
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court below in sustaining the demurrers to and dis- 
missing the bill of complaint. The demurrer of The 
Trustees of the Internal Improvement Fund contains 
forty-seven grounds, and there are forty-eight grounds 
set forth in the demurrer of the respondent A. O. Hen- 
derson. These demurrers are both general demurrers, 
being addressed to the equities contained in the bill 
of complaint as a whole. 


The several grounds of: demurrer may be sum- 
marized as follows: 


1. There is no equity in the bill of complaint. 


2. The complainants are not proper parties to seek, in a 
court of equity, the relief prayed for. 


3. The bill of complaint shows upon its face that the al- 
leged transactions between the respondents The Trustees of 
the Internal Improvement Fund and the respondent A. O. Hen- 
derson, were authorized by Section 1061 and 1062 of the Re- 
vised General Statutes of Florida, which demurrants claim 
were valid statutes, authorizing the disposition of the prop- 
erty described in the bill of complaint. 


4. That the complainants had not in their bill set forth 
facts showing that the alleged injury to them was different 
in kind and degree from the injury to the general public. 

As appears from the bill of complaint and the ex- 
hibits quoted herein, The Trustees of the Internal Im- 
provement Fund have, under Sections 1061 and 1062, 
Revised General Statutes of Florida, undertaken io 
sell to the respondent A. O. Henderson, certain areas, 
claimed to be shoals and shallow banks, such as are 
contemplated under the provision of said Section 1061, 
these areas in question being submerged lands, lying 
between the waters of the Atlantic Ocean and Bis- 
cayne Bay, and extending in a southeasterly direc- 
tion from a point to the westward of Key Biscayne 
and Cape Florida to Ragged Key, a distince of some 
eight miles, and also being located some miles to the 
eastward of the mainland which borders Biscayne Bay 
on the west. 


The submerged lands in question are sovereignty 
lands, the same being under the navigable waters in 
the State. As we said in the case of Ellis v Gerbing, 
56 Fla. 603, 47 South. Rep. 353, 22 L. R. A. 337, “The 
navigable waters in the State and the lands under 
such waters, including the shore and spaces between 
high and low water marks, are the property of the peo- 
ple of the State, in their united and sovereign capacity. 
Such lands are not held for the purpose of sale or 
conversion into other values, or for reduction into sev- 
eral or individual ownership, but for the use of all 
the people of the State, for the purpose of navigation, 
commerce, fishing and other useful purposes afforded 
by the waters thereon.” See also Ferry Pass Inspec- 
tors etc. Assn. v White River Inspectors etc. Assn. 57 
Fla. 399, 48 South. Rep. 643, 22 L. R. A. (N.S.) 345; 
Merrill & Stephens Co. v Durkee, 62 Fla. 549, 57 South. 
Rep. 428; Symes v Pararie Pebble Phosphate Co., 64 
Fla. 480, 60 South. Rep. 223; Thiesen v Gulf Florida etc. 


R. Co., 75 Fla. 28, 78 South. Rep. 491; Brickell v Tram- 
mell, 77 Fla. 544, 82 South. Rep. 221. 

We also said in the case of State ex rel. Ellis v 
Gerbing, supra, “The State may, in the interest of the 
public welfare, make limited disposition of portions 
of the land under navigable waters, within its borders, 
or may permit the use thereof, when the rights of the 
whole people of the State as to navigation, and other 
uses of the waters are not necessarily impaired.” We 
said further, in the same case, “The State cannot ab- 
dicate general control over the lands, under navigable 
waters, within the State, since such abdication would be 
inconsistent with the implied legal duty of the State 
to preserve and control such lands, and the waters 
thereon and the use of them, for the public good,” 
Also, “For the purpose of aiding navigation or com- 
merce, or of encouraging new industries and the deve- 
lopment of natural or artificial resources, in the in- 
terest of all the people, the State may grant reason- 
able and limited rights and privileges to individuals 
in the use of the lands under the navigable waters; but 
such privileges should not unreasonably impair the 
rights of the whole people, in the use of the waters 
or the land thereunder for the purposes implied by 
law, nor relieve the State of the control and regula- 
tion of the uses afforded by the lands and the waters 
thereon” State ex. rel. Ellis v. Goebing supra. See 
also Merrill-Stephens Co. v Durkee, 62 Fla. 549, 57 
South. Rep. 428. 


The sufficiency of the bill of complaint in this 
case hinges upon the answer to two propositions: 1. 
Have the complainants alleged sufficient facts to give 
them a right to file this bill, complaining of the dispo- 
sition of sovereignty lands by The Trustees of the 
Internal Improvement Fund, and the proposed build- 
ing of the islands described in the bill of complaint? 
And 2. Did The Trustees of the Internal Improve- 
ment Fund, under Sections 1061 and 1062, have au- 
thority to dispose of the shoals and shallow banks, 
described in the bill of complaint. 


The unlawful transfer of public property will be 
enjoined, and such suit may be brought by tax pay- 
ers. 22 Cyc. 898; McCord v Pike, 121 Ill. 288, 12 N. E. 
Rep. 259. Such suit for an injunction may be brought 
by a private citiezn when he suffers special injury. 
22 Cyc. 898; Village of Riverside v George A. Mac- 
Lean, 210 Ill. 308, 66 L. R. A. 288. 


It appears from the allegations of paragraph two 
of the bill of complaint that the complainants are the 
owners of a tract of land comprising the extreme south- 
ern end of Key Biscayne, and extending from a line 
running nearly east and west, for a distance of about 
one mile, more or less, to the extremity of Cape Flor- 
ida. From Exhibit “1” attached to and made a part of 
the bill of complaint, and the blue print referred to in 
paragraph nine of the bill of complaint, it seems that 
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the “shoals” and “shallow banks” involved and de- 
scribed in the bill extend from a point in Biscayne Bay 
northwest of Cape Florida, the southern extremity 
of Key Biscayne, to near Ragged Key, a distance of 
approximately eight miles, and it further appears from 
said Exhibit “1” that the islands which the respond- 
ent A. O. Henderson proposes to build, by the process 
of bulkheading these shoals and shallow banks, and 
by dredging the soil and sand into same, practically 
cover the entire area claimed by the said Henderson, 
leaving only narrow channels between said proposed 
islands to connect the water of Biscayne Bay with 
the waters of the Atlantic Ocean. It further appears 
from the same exhibit that in its natural state this 
area is covered by the waters of Biscayne Bay and 
the Atlantic Ocean, at depths varying from one to 
fifteen and twenty feet. The entire area from Cape 
Florida to Ragged Key is submerged land, except 
Soldier Key, which is located several miles from the 
property claimed by the complainants. 


In the eleventh paragraph of the bill of complaint 
the complainants allege that the construction of the 
islands, or any one or more of them, will constitute a 
private nuisance to the complainants, setting forth 
in more or less detail, in subdivision one of said elev- 
enth paragraph, the effect the construction of the 
islands will have in obstructing the free passage of 
the waters of the Bay which flow over and across the 
banks between the property of complainants and Rag- 
ged Key, and that the construction would inevitably 
result in new and unknown tidal currents; and that 
during storms and hurricanes, because of the construc- 
tion of the islands across the area described, the ac- 
cumulated tide water in Biscayne Bay, would be forced 
across complainants’ property on Key Biscayne, in as 
much as the respondents proposed to build the islands 
to the height of seven feet above mean low water, 
when Key Biscayne is only 2.85 feet above mean low 
water. 


It is further alleged in subdivision two of said 
paragraph eleven, that, as shown by Exhibit “1” at- 
tached to the bill of complaint, the way of access to 
complainants’ property from the south and west, 
which, at the time of the filing of the bill of complaint, 
was free and unobstructed, would, if the respondents 
carried out their intention in constructing islands, be 
seriously and materially interfered with, if not actu- 
ally destroyed, and that the complainants’ unobstruct- 
ed view would be interferred with and virtually de- 
stroyed. 

It is shown from the allegations of the bill of com- 
plaint, as also from said Exhibit “1” attached there- 
to, that there is no other person or company whose 
lands will be subject to the injuries set forth in said 
paragraph eleven. The complainants and_ the Bis- 
cayne Company, whose land adjoins the lands of com- 


plainants and which has filed a bill of complaint simi- 
lar to that of the complainants, will, according to the 
allegations of the bill, suffer damages from the con- 
struction of these proposed islands, different in both 
degree and kind from that suffered by the general 
public. It is apparent from Exhibit “1” attached to 
the bill, that the area involved in the transaction be- 
tween The Trustees of the Internal Improvement Fund 
and A. O. Henderson, is land entirely covered by the 
waters of Biscayne Bay and the Atlantic Ocean, that 
it is beyond any harbor limits, and that over this area 
there was, at the time of the filing of the bill and prior 
thereto, an unobstructed view to the south and west 
from complainants’ property; that there was also un- 
obstructed approach from the south and west to com- 
plainants’ property by light draft craft, and at some 
points by vessels drawing considerable water. This 
covered area was property held by the State in trust 
for the public, and was not subject to the riparian 
rights of any owner of adjoining lands. The com- 
plainants, in acquiring the property described in the 
bill, purchased it, of course, believing that this expanse 
of water, with its unobstructed view and means of 
approach to the property, would not and could not 
be acquired by private parties for the purpose of build- 
ing islands which would so radically interfere with the 
enjoyment of their property. As we have said, the 
allegations of the bill of complaint and Exhibit “1” at- 
tached thereto, show conclusively that none others 
than the owners of the southern extremity of Biscayne 
Key will be thus damaged. We think there are suffi- 
cient allegations in the bill, together with the Ex- 
hibit attached and made a part thereof, showing the 
location of the property acquired and proposed to be 
acquired by the respondent A. O. Henderson, as also 
the outlines of the islands he proposes to construct, to 
show that if the plans are carried into effect, the com- 
plainants may suffer damages different, not only in 
degree, but in kind, from others of the general public. 


We said, in Brown v Florida Chautauqua Associa- 
tion, 59 Fla. 447, 52 South. Rep. 802, “If a public nuis- 
ance causes special or peculiar injury to an individual 
different in kind and not merely in degree from the 
injury to the public at large, and the injury is substan- 
tial in its nature, the individual may have his civil 
remedy. If the remedy at law is insufficient, equity 
will afford appropriate relief.” 

The placing of an unlawful obstruction, or the 
threatened construction of an unlawful obstruction 
upon sovereignty lands, which causes or will cause 
special injury to an individual, group of individuals, 
or firm or corporation, differing in kind from the pub- 
lic at large, is sufficient to authorize such individual, 
firm or corporation to file a bill in equity to enjoin 
the sale by The Trustees of the Internal Improvement 
Fund of such sovereignty land, when it is alleged that 
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said sale is unauthorized under the laws of Florida. 
We hold, therefore, that the allegations of paragraph 
eleven of the bill of complaint are sufficient to with- 
stand the ground of démurrer seeking to question the 
complainants’ right to maintain the bill, and we hold 
that the complainants were entitled to maintain the 
bill. 

Assuming that section 1061, et seq. Revised Gen- 
eral Statutes of Florida, 1920, authorize the sale and 
conveyance by the Trustees of the Internal Improve- 
ment Fund, of submerged lands situated as are the 
lands involved in this proceeding, it does not authorize 
the sale of “islands, sand bars, and shallow banks,” 
upon which there is more than three feet of water at 
high tide, and separated from the mainland by a chan- 
nel or channels, where the depth of water is less than 
five feet at high tide. 

As appears from the allegations of the bill of com- 
plaint quoted in this opinion, the Trustees of the In- 
ternal Improvement Fund of Florida have, under the 
provision of section 1061, et seq. Revised General Sta- 
tutes, already sold and conveyed certain submerged 
area, described in exhibit B., as tracts one and two, 
to A. O. Henderson, and that the respondent A. O. 
Henderson, proposes to buy certain area between said 
tracts one and two. 


The allegations of the bill of complaint further 
show that A. O. Henderson has applied to the United 
States War Department, for a permit to be allowed 
to build certain islands on the submerged lands he has 
bought and proposes to buy from the Trustees; He 
proposing to build these islands by the process of bulk- 
heading and filling in the same with soil and sand 
from adjacent bottoms, as authorized by section 1064, 
of the Revised General Statutes, where valid sales have 
been made under the provision of section 1061, of the 
Revised General Statutes. The bill of complaint alleges 
that the respondent A. O. Henderson proposes to build 
fifteen or more of these islands, within the area de- 
scribed in the bill of complaint, and exhibit B., which 
is made a part of the bill of complaint. 


It is further alleged that the area in question is 
submerged practically throughout its entirety to a 
depth greater than three (3) feet at high tide, and 
that there are no appreciable areas within the boundar- 
ies attempted to be defined, upon which the water 
is not more than three (3) feet at high tide. 


There is attached to the bill of complaint and made 
a part thereof as exhibit 1, a copy of a blue print of 
a chart or plat, including the legend thereon, which 
was submitted by the respondent Henderson to the 
United States War Department with his application for 
permit to build the islands, mentioned above. The fol- 
lowing appears upon this copy of plat. ‘Location pro- 
posed improvements Biscayne Bay, Florida, to accom- 
pany application by A. O, Henderson, dated August 


12, 1925.” The bill of complaint alleges that this blue 
print of the chart or plat shows clearly the extent 
of the operations proposed by said A. O. Henderson. 

There is another entry or memorandum found on 
Exhibit 1, to the bill of complaint, which is as follows: 

“Note. Traced from U. S. Coast and Geodetic Survey 
Chart No. 1249 & No. 1248.” 

We find from the figures on Exhibit 1, used to 
indicate the depth of the water at low tide over the 
different areas proposed to be filled, that there are 
only a few places throughout the entire tract describ- 
ed in the deeds, where the water is less than two feet 
at low tide. The other depths varying from two to 
fifteen feet at low tide. The bill of complaint alleges 
that the tidal variations of Biscayne Bay is about one 
and one-half (1 1-2) feet. It therefore appears from 
the bill of complaint and exhibit one, that are only very 
small areas, in this large expanse of water where the 
depth is less than three (3) feet at high tide. 

On the plat referred to above, as exhibit one, the 
spaces intended to be filled in are plainly indicated by 
certain red lines, and the exterior boundary of the area 
to be dredged, indicated by red dashes. From the 
number and sizes of the islands, as shown by exhibit 
one, it appears that almost the entire area, from Bis- 
cayne Key on the north to Ragged Key on the south 
is to be filled in, only narrow channels being left be- 
tween the proposed fillings. It further appears that 
within the several areas to be bulk headed and filled, 
as shown by the plat, there are numbers indicating dif- 
ferent depths, some indicating a depth of less than 
three feet at high tide, and also depths in the same 
area exceeding three feet at high tide, yet as shown by 
the plat, each of the several areas are to be bulk head- 
ed and filled in its entirety regardless of the aie 
indicated being greater than three feet. 


All these allegations, together with the matters 
shown on exhibit one attached to the bill, are set forth 
by the complainants as sustaining their contention 
that the Trustees of the Internal Improvement Fund 
were not authorized to sell the respondent the areas 
in question, and that the respondent A. O. Henderson 
is not authorized to bulk head and fill in the same. 
The demurrers admit the truth of the allegations, and 
the correctness of the Exhibit 1, and the different 
facts and conditions indicated thereon. This being true 
the demurrer to the bill of complaint should have been 
overruled. 


The description of the area, deeded by the Trus- 
tees of the Internal Improvement Fund to A. O. Hen- 
derson is set forth in Exhibit B., which is attached 
to and made a part of the bill of complaint. From 
the preamble to the description it appears to limit the 
lands conveyed by the deed to those lands “upon which 
the water is not more than three (3) feet deep at high 
tide, and which are separated from the shores by a 
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channel or channels not less than five (5) feet deep 
at high tide.” It then describes Tract No. 1, as it is 
termed, by certain metes and bounds, and concludes 
with the following: “containing after excluding there- 
from depression and deep places where the water is 
more than three feet at high tide, an area of 364 acres, 
more or less * * * and all such rights to bulk head and 
fill in all lands upon which the water is not more than 
three feet at high tide, which the said Trustees have 
and / or can lawfully convey to the purchaser.” 

Tract No. 2, is also described by metes and bounds, 
after which the following is said: ‘‘containing after 
excluding therefrom depressions and deep places where 
the water is more than three (3) feet deep at high 
tide, an area of 459 acres, more or less as marked and 
indicated on the chart or plat hereto attached as part 
hereof * * * * and all such rights to bulk head and 
fill in all lands upon which the water is not more 
than three (3) feet at high tide, which the Trustees 
have and / or can lawfully convey to the purchaser.” 
The demurrer admitted that Exhibit B., gives the de- 
scription contained in the deed to A. O. Henderson. 


As alleged in the bill, we think this description, 
if the description contained in the deed is the only de- 
scription, is too vague and uncertain, to constitute a 
valid conveyance of submerged lands, coming within 
the requirements of Section 1061, Revised General 
Statutes. It practically says that some where with- 
in the boundaries, which it sets forth, there are 823 
acres of land, after excluding depressions and deep 
places where the water is more than three (3) feet 
at high tide. There is nothing in the description to 
indicate the areas where the depth of the water is 
less than three (3) feet at high tide. There is no 
guide, by which a surveyor can take the description 
in the deed as shown by the bill, and locate the acre- 
ages, that are intended to be conveyed. 


We think the description as set up in the bill, which 
the demurrer admits, is the correct and only descrip- 
tion, is such as would render the deed inoperative be- 
cause of indefiniteness, and therefore properly gave 
a basis for the complainant’s prayer to declare the deed 
void. 

It may be there is a plat attached to the deed and 
made a part thereof and of the description, and that 
therefrom the description may be made definite. If 
this is true the same can be set up in the answer; but 
this does not appear from the record as it comes be- 
fore us at this time. As it appears from the face of 
the bill however, we think it sets forth grounds for 
relief as against the deed, which would withstand the 
demurrer. 


The court below also denied the application of the 
complainant for temporary injunction prayed for in 
the bill of complaint. A dismissal of the bill of com- 
plaint necessarily disposed of the application for a 


temporary injunction. There was testimony taken 
upon the application for temporary injunction, and in 
as much as the case is to be reversed upon the ruling 
on the demurrer, and the respondents may desire to 
file answer, we will not at this time discuss the weight 
of the testimony touching the results of a construction 
of the islands in question. 

The cause is reversed with directions to the court 
below to overrule the demurrers to the bill of com- 
plaint, granting, if desired, leave to the respondents 
to file their pleas or answers to the bill. 

ELLIS, C. J. and WHITFIELD, TERRELL, STRUM 
and BROWN, JJ., concur. 

BUFORD, J., disqualified. 


The Biscayne Company, a 
Florida corporation, and 
William J. Matheson, 

Appellants, 

Vv. Dade County. 

John W. Martin, Governor of 
Florida, Ernest Amos, Comp- 
troller of said State, J. C. 
Luning, Treasurer of said State, 
J. B. Johnson, Attorney-General 
of said State, Nathan Mayo, Com- 
missioner of Agriculture of said 
State, as Trustees of the Internal 
Improvement Fund of the State of 
Florida, and A. O. Henderson, 

Appellees. 
CAMPBELL, Circuit Judge. 

This case is a companion case, and similar in every 
respect, to the case of Charles Deering et al v John 
W. Martin et al, as Trustees of the Internal Improve- 
ment Fund of the State of Florida, and A. O. Hend- 
erson, decided at this term, wherein the decree of the 
court below was reversed. See Fla. , South. 
Rep., 

Under the opinion above mentioned, the decree of 
the court below in this case is reversed. 


Arthur Davis, 
Plaintiff in Error, 
Vv. Volusia County. 
The State of Florida, 
Defendant in Error. 

ELLIS, C. J. 

About three o’clock in the afternoon of October 21, 
1925, two men, one of whom was a deputy sheriff, 
put a horse, which they had with them, in the yard 
or lot near the dwelling house of J. E. Higginbotham, 
who with his family lived on the Tomoka River in 
Volusia County. 

Nearly two hours afterwards the accused, Arthur 
Davis, his wife and two children drove up to the Hig- 
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ginbotham home and demanded possession of the horse, 
claiming the right to its possession. Davis was armed 
with a rifle and a pistol. Declining an invitation to 
come in the house, which had been extended to him 
and his family by Mrs. Higginbotham, Davis, who 
was angry and giving exhibition of it by the use of 
profanity, got out of his automobile taking his rifle 
with him and went into the yard and around ithe 
house to the rear of it. Higginbotham offered to ex- 
plain why the horse was left at his house and by whom. 
Davis seemed to be too angry to receive any explana- 
tions and continued on his way through the yard, 
swearing at Higginbotham and saying that there 
“would be powder and lead burnt” there that afternoon. 
Higginbotham and his wife went into the house. The 
former then went to the back porch, over his wife’s 
protest. He was unarmed when he arrived there. 
Davis threw up his rifle aiming it at Higginbotham 
who sprang upon him. The rifle fired and fell to the 
ground upon the impact of Higginbotham’s body on 
that of Davis. The former struck the latter and stoop- 
ed for the rifle whereupon Davis drew a pistol and 
fired a shot into the body of Higginbotham, killing him 
almost instantly. 

Davis was indicted for murder in the first degree 
and convicted of that degree of murder without recom- 
mendation. He seeks to reverse the judgment on writ 
or error. 

One of the assignments of error attacks the suffici- 
ency of the evidence to sustain the verdict. We have 
examined the evidence as the same is presented in a 
kind of stenographic report of the trial and embraced 
in the bill of execeptions, which consists principally of 
such report. All the testimony being presented in the 
form of questions and answers thus violating the rule 
_. of this Court without even the formality of the Judge’s 
certificate that it was necessary to present it in that 
manner in order that it could be properly understood 
and weighed by this Court. 

There was conflict in the evidence but it was the 
jury’s problem to solve the question of fact. There is 
ample evidence to support their conclusion that the 
accused killed Higginbotham unlawfully and from a 
premeditated design to take his life. 


There is no necessity to discuss the testimony, its 
consistency its weaknesses, its contradictions. The jury 
did that and it is impossible to say that they have 
erred, following a long line of decisions of this Court 
consistency, its witnesses, its contradictions. The jury 
cases to the latest upon the subject. We will not inter- 
fere with the verdict in this case upon the ground pre- 
sented in the assignment. 

After carefully considering the evidence we cannot 
say that it appears from the record that the jury as 
reasonable men could not have rendered the verdict 
they did. The trial court denied the motion for a new 


trial and there is no showing that the jurors must 
have been improperly influenced by considerations 
outside of the evidence. See Doggett v. Willey, 6 Fla. 
482; John v. State, 16 Fla. 554; Broward v. Roche, 21 
Fla.. 465; Robinson v. State, 24 Fla. 358, 5 South. Rep. 
6; Hicks v. State, 25 Fla. 535, 6 South. Rep. 441; John- 
ston v. State, 29 Fla. 558, 10 South. Rep. 686, Bexley v. 
State, 59 Fla. 6, 51 South. Rep. 278; Clark v. State, 59 
Fla. 9, 52 South. Rep. 518; Mathis v. State, 63 Fla. 21, 
58 South. Rep. 541; Smith v. State, 66 Fla. 135, 63 
South. Rep. 138; Williams v. State, 68 Fla. 88, 66 
South. Rep. 424; Britt v. State, 88 Fla. 482, 102 South. 
Rep. 761; Blocker v. State, 90 Fla. 136, 105 South. 
Rep. 316. 


The other assignments of error to which reference 
is made in the brief are numbered four, six and twelve. 
These assignments of error cannot be said to have been 
argued since the brief merely consists in substance of 
a reference to them and an assertion that the points 
involved were well taken. 


In view of the gravity of the case, however, we will 
consider them. The twelfth assignment of error rests 
on the proposition that the Statutes of Florida secure 
to the owner of strayed cattle, or other demostic ani- 
mals, the right to enter the pasture of another for the 
sole purpose, as the Statutes declare, of seeking and 
recovering his cattle, which may have strayed or 
broken into the inclosure. But it cannot be contended 
that the Statutes thereby afford justification for the 
entry with deadly weapon and the killing of the pas- 
ture owner in case he objects. 


There is likewise no merit in the fourth assignment. 
Frank Smith, a deputy sheriff, was called as a witness 
for defendant to show that on the day of the homicide 
when the deputy put the horse in the care of Higgin- 
botham the latter appeared to be somewhat under the 
influence of whiskey. On cross examination the wit- 
ness was asked what his business was in that neigh- 
borhood that day. Objection was made to the question. 
It was overruled and the witness answered that “we 
were there breaking up stills.” We do not perceive 
what damage the answer could have been to the ac- 
cused. Besides, it was not improper although it may 
have been in no wise necessary to the investigation, 
and the defendant did not afterwards seek to exclude 
the answer from the record. 


The sixth assignment is also without merit. The 
defendant, under questioning of his counsel, testified 
that he had been convicted of burglary in the State of 
Georgia and was pardoned. Counsel then desired that 
he should state the circumstances of the case and of 
the pardon. The State objected and the objection was 
sustained. There was no error in that ruling. 


We have found no error in the proceedings. 


The 
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verdict was amply sustained by the evidence, so the 
judgment is affirmed. 

STRUM and BROWN, JJ., Concur. 

WHITFIELD,.P. J. and TERRELL and BUFORD, JJ., 
Concur in the opinion and judgment. 


Heywood Foy, 
Plaintiff in Error, 
Vv. Dixie County. 
The State of Florida, 
Defendant in Error. 
PER CURIAM. 

Upon an indictment charging murder in the first 
degree, the accused was convicted of manslaughter and 
took writ of error. 

The indictment was presented and filed and the ac- 
cused arraigned and pleaded not guilty on August 11, 
1927. On August 16, 1927, a motion for continuance, 
on grounds of absent witnesses and lack of time to pre- 
pare a defense, was denied and the trial proceeded 
There is nothing in the record to show that further 
time to prepare a defense should in fairness have been 
granted and no sufficient grounds for a continuance 
were presented. 

There is ample evidence to sustain the verdict and 
no harmful errors in rulings on testimony or other 
proceedings are made to appear. 

Affirmed. 

WHITFIELD, P. J. and TERRELL and BUFORD, JJ., 
Concur. 

STRUM and BROWN, JJ., Concur in the Opinion and 
judgment. 


Eugene R. Albury, 


Appellant, 
vs Bay County. 
J. H. Drummond and Lydia 
E. Ware, 
Appellees. 
BUFORD, J. 


In this case bill of complaint was filed conformin 
to the provisions of chapter 11383, Acts of Extraordi- 
nary Session, 1925. The bill alleged that the complain- 
ant was in actual possession of all the land involved 
in the suit. 

The answer of the defendant alleges that the com- 
plainant was not in possession of said property and 
alleges that the defendant at the time of the institu- 
tion of the suit was in actual possession of all of said 
premises, except the small portion of one of the lots 
occupied by a certain small house, which was referred 
to in the pleadings. 

Application was made for the appointment of a 
special master or examiner and upon the application 
being presented, the court made the following order: 


“This cause came on to be heard upon application of the 
complainant for the appointment of a special master or special 


examiner to take the testimony, and it appearing from the 
answer and additional answer of the defendant, J. H. Drummond, 
that he claims to be and to have been at the time of the filing 
of the bill of complaint in possession of the property in con- 
troversy, and the Court being advised of its opinion that under 
such circumstances the cause should be docketed on the law 
side of this court: 

IT IS THEREFORE ORDERED AND DECREED that the 
appointment of such special master or special examiner be and 
the same is hereby denied, and the complainant and the said 
defendant are required to make up an issue in ejectment to be 
tried by a jury, and the complainant will be required to file his 
declaration within twenty days and the defendant his pleas 
within fifteen days thereafter, in order that such issue in 
ejectment be made up to be tried by a jury at the next regular 
term of this court. 

At Marianna, in Jackson County, in said Circuit, this July 
3st, A. D. 1926.” 

As we construe section 1 of chapter 11383, supra, 
this order was prematurely made and might be found 
to be unwarranted. That portion of the Act under 
which this order was made reads as follows: 

“Provided, however, that if the defendant or any of them 
in such case is in the actual possession of any part of the land 
involved in such suit, a trial by a jury may be demanded by 
either party, whereupon the Court shall order said cause to 
be docketed on the law side of the said Court, and at the next 
regular term thereof shall cause an issue in ejectment to be 
made up and tried by a jury as to any lands claimed to be in 
the actual possession of the defendant, or either of them, But 
this provision for a trial by a jury shall not affect the pro- 
ceedings as to any lands involved in such suit as are not 
claimed to be in the actual possession of the defendant the 
Court in equity may proceed to a final decree without awaiting 
the determination of the issue in ejectment herein above men- 
tioned.” 

It will be observed that the first sentence of the above 
quotation provides for trial by jury only in the event that a 
defendant in the case is in the actual possession of any part of 
the land involved in such suit. Therefore, it necessarily follows 
that it must first be determined by the Chancellor upon proper 
proof whether or not a defendant in the cause is in actual pos- 
session of any part of the property before a trial by jury is 
awarded and then the trial by a jury is made to apply only to 
that part of the land involved which is in the possession of a de- 
fendant, or defendants. The statute plainly contemplates that 
the Court shall proceed to adjudication and decree in chancery 
in the suit pending as to any lands in controversy which are 
not found to be in possession of a defendant or defendants. 

It is true that the language used in this section of the 
statute referred to is somewhat confusing in that it first pro- 
vides “that if the defendant or any of them in such case is in 
actual possession of any part of the land involved in such suit 
a trial by a jury may be demanded by either party.” And later, 
this section provides that the court “shall cause an issue in 
ejectment to be made up and tried by a jury as to any lands 
claimed to be in actual possession of the defendant, or either 
of them.” Our conclusion is that there must first be a finding 
by the Court that the land or some particular part of it is in 
the possession of one or more of the defendants and, upon this 
being determined by the Court, then either party may demand a 
jury trial as to that portion of the land so in possession of 
one or more of the defendants, and upon such demand being 
made, the Court should make such order as is necessary to 
accomplish that end, but if no demand is made by either party 
for a jury trial, then the right to trial by jury will be deemed 
to have been waived and the Chancellor shall proceed to final 
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decree as to all the property involved in the suit and in any 
event should proceed to final decree as to any lands involved 
in the suit not found by him to be in possession of one or 
more of the defendants. 

The record does not show that either party demanded a 
trial by jury. Therefore, the order appealed from was without 
proper foundation. The order of the chancellor should be re- 
versed and it is so ordered. 

Reversed. 

WHITFIELD, P. J. and TERRELL, J., Concur. 
ELLIS, C. J. and STRUM and BROWN, JJ., Concur in the 
Opinion, and judgment. 


Nap Lovett, 
Plaintiff in Error, 
v. 
The State of Florida, 
Defendant in Error. 
WHITFIELD, P. J. 

On a writ of error to a judgment of conviction of 
manslaughter it is contended that the evidence shows 
the accused to be guilty of murder in the first degree 
or no crime whatever. 

Section 6110 Rev. Gen. Stats. is as follows: “In 
all criminal prosecutions hereafter begun in this State, 
if the defendant be found guilty of an offense lesser in 
degree, but included in the offense charged in the in- 
dictment or information, such verdict shall not be set 
aside by the court, upon the ground that such ver- 
dict is contrary to the evidence, if the evidence produc- 
ed in such case would have supported a finding, or if 
such court would have sustained a verdict of guilty 
of the greater offense.” 

The above statute was enacted to change the rule 
announced in Johnson v. State, 24 Fla. 162, 4 So. Rep. 
535. Golding v. State 26 Fla. 530, 8 So. Rep. 311. See 
McCoy v. State, 40 Fla. 494, 24 So. Rep. 485. 

“In the trial of one under an indictment for murder 
where the evidence is sufficient to support a verdict 
of guilty of murder in the first degree, a verdict of 
manslaughter will not be disturbed upon the ground 
that the evidence is not sufficient to support a verdict 
of that degree of homicide.” Williams v. State, 73 
Fla. 1198, 75 So. Rep. 785. 

The evidence would have sustained a verdict of a 
higher offense under the endictment, therefore the 
conviction for manslaughter. is authorized. 

Affirmed. 

TERRELL and BUFORD, JJ., Concur. 
ELLIS, C. J. and STRUM and BROWN, JJ., Concur 
in the Opinion and judgment. 
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Suit was filed by certain tax payers and citizens 
of the State of Florida seeking to enjoin the perfor- 
mance of a certain contract let by the State Road De- 
partment for the construction of a certain hard sur- 
faced highway in Levy County, Florida, from Bron- 
son in Levy County to the Marion County line, ap- 
proximately 15.01 miles and being a part of the State 
Road No. 19, over which it was alleged that the State 
Road Department has supervision, control and con- 
struction authority. It was alleged that notice for 
bids had been advertised by the State Road Depart- 
ment and that the notice required bids for all work 
upon the road in question to be performed and done in 
accordance with certain plans and specifications re- 


ferred to in the notice. The following allegation ap- 
pears in the bill: 


“Your orators allege and make specially a part of this 
bill the following, contained in said specifications to-wit: On 
page 10 thereof, under Section 3, in paragraph 3.2 under title 
‘Award of Contract’; “‘The award of the contract, if it be 
awarded, will be to the lowest responsible bidder whose pro- 
posal shall comply with all the requirements necessary to 
render it formal. The award, if made, will be within twenty 
days after the opening of the proposals, but in no case will 
an award be made until the necessary investigations are made 
as to the responsibility of the bidder to whom it is proposed 
to award the contract.’” And that part thereof on page 19, 
of said Specifications, ete., under Section 7 thereof, and page 
7.11, heading of which is “ ‘Responsibility for Damage, etc.’ ”, 
reading as follows: “ ‘The contractor shall indemnify and save 
harmless the State, the party of the first part and all of its 
officers, agents, employees, from all suits, actions or claims 
of any character, name and description, brought for or on ac- 
count of any injuries or damages received or sustained by 
any person or property or from the said contractor, or by 
or in consequence of any neglect in safeguarding the work, 
or through the use of unacceptable materials in the con- 
struction of the improvements, or by or on account of any 
act or omission, neglect or misconduct of the said contrac- 
tor, or by or on account of any claims or amounts recovered 
for any infringement of patent, trademark or copy-right, or 
from any claims or amounts arising or recovered under the 
“Workmen’s Compensation Law” or of any other laws, by- 
laws, ordinance, order, or decree, and so much of the money 
due the said constructor under and by virtue of his con- 
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tract as shall be considered necessary by the engineer may 
be retained for the use of the State, or in case no money 
is due his surety shall be held until said suit or suits, action 
or actions, claim or claims, for injuries or damages as afore- 
said, shall have been settled and suitable evidence to that 
effect furnished to the engineer. 

The contractor guarantees the payment of all just claims 
for materials, supplies, labor and other just claims against 
him or any subcontractor in connection with this contract 
and his bonds will not be released by final acceptance and 
payment by the party of the first part unless all such claims 
are paid or released.” 

It is then alleged that pursuant to said notice, the 
following described bids were presented and opened: 

The Bid of L. B. McLeod Construction Company and L. 
M. Gray, one bidder, of Gainesville, Florida, amounting to 
$241,116.96; 

The Bid of C. A. Steed & Sons, of Okeechobee, Florida, 
amounting to $189,606.64; 

The Bid of Harwell Brothers, of Tampa, Florida, 
amounting to $229,725.92; 

The Bid of Cone Brothers Construction Company, of 
Tampa, Florida, amounting to $269,885.20; 

The Bid of Pryon Brown Construction Company of 
Haines City, Florida, amounting to $262,965.32; 

The Bid of H. L. Clark & Sons, Incorporated, of Miami, 
Florida, amounting to $206,463.84; and 

The Bid of J. C. Johnson Construction Company of 


Tampa, Florida, amounting to $181,091.76; 
and that the contract referred to or the work to be 
done under contract was awarded to H. L. Clark & 
Sons, Inc., and that under such contract so awarded 
H. L. Clark & Sons, Inc., are prosecuting the work 
called for in the specifications. It is alleged in the 


bill that H. L. Clark & Sons, Inc., were not the low- © 


est responsible bidders for the work, but that two 
other bids, to-wit: the bid of J. C. Johnson Construc- 
tion Company was the lowest responsible bidder and 
- that C. A. Steed & Sons were lower responsible bid- 
ders. 


The complainants allege: 

“That they believe, and charge the same accordingly, 
that in the making of such award for said work to the 
said H. L. Clark & Sons, Incorporated, the said State Road 
Department did not first determine the lowest responsible 
bidder proposing and bidding to do the work, and did not 
act in good faith to the tax payers of this State or to the 
contractors bidding therefor, but in disregard of their legal 
duties and without regard to the lowest responsible bid- 
der, made such award and let such contract upon some 
basis other than the competitive basis and “lowest re- 
sponsible” basis contemplated under the law by virtue of 
which said Board operates, thereby subjecting your orators, 
as taxpayers as aforesaid, and other taxpayers and citizens 
of the State of Florida, to an illegal, unjustifiable uncon- 
scionable and unnecessary burden in the illegal use and dis- 
bursement of State funds and monies derived in part, from 
taxation.” 


And further, 


“That the contract for the said work as made and 
entered into as aforesaid between said Board and the said 
successful bidder in the specifications thereof heretofore 
incorporated in this bill under the head ‘Responsibility for 
Damage’, requires the contractor to indemnify and save 


harmless the State etc., from all suits, actions or claims of 
any character, name and description, brought for or on ac- 
count of any injuries or damages received or sustained by 
any person, etc., by or from the said contractor or by or 
in consequence of unacceptable materials in the construction 
of the improvement, or by or on account of any act or omis- 
sion, neglect or misconduct of said contractor, or by or on 
account of any claims or amounts recovered for any infring- 
ment of patent, trademark or copy-right, or from any 
claims or amounts arising or recovered under the ‘“Work- 
men’s Compensation Law”. And your orators allege that 
the said State Road Department is not authorized, directly or 
indirectly, to burden itself, or the State, its citizens and 
tax payers with responsibility for such elements of damage as 
are thereby enumerated, or any of them, the same not being 
damages or liabilities, that could be chargeable to the State 
of Florida, or the said State Road Department thereof, un- 
der the conditions and in the contract in which the same 
are described, nor in any of them. And your orators allege 
that such contract in the provisions aforesaid and each of 
them, or any of them, did indirectly undertake to cast such 
burden upon the said State of Florida, the citizens and tax 
payers thereof, and the said State Road Department there- 
of, since in the incorporation thereof in said contract, bid- 
ders for the work became advised in advance that they 
would be required to bear the cost of such possible conting- 
encies in liability, thereby casting an unauthorized and 
illegal burden upon the tax payers to the extent of such 
increase as might be made in their bids sufficient to pro- 
vide for the same and defeating the purpose of the law 
in having the contracts for such work awarded to the low- 
est responsible bidder.” 

Separate answers were filed by J. C. Luning, 
State Treasurer, Ernest Amos, as Comptroller, H. 
L. Clark & Sons, Inc., and by the members of the 
State Road Department. 

It will only be necessary to consider the answer of 
the State Road Department. Paragraphs Nos. 3, 5, 
6, 7, 8, 9, 10 and 12 of said answer are as follows: 

“3. For answer to the paragraph of said bill numbered 

6, they admit the allegations thereof except the conclusion 

of law incorporated therein to the effect that the State 

Road Department is without power to reject any or all 

bids, and aver the fact to be that the power, admitted in 

the said bill of complaint to let a contract to the lowest 
responsible bidder necessarily includes the right to reject 
any or all bids save that of the bidder who is determined 
by said Department to be the lowest responsible bidder.” 

“5. Answering the paragraph of said bill number 8, 
these Defendants admit the allegations thereof, and admit 
that said paragraph contains a true recital of excerpts from 
the said specifications, but not the whole of said specifica- 
tions, all of which must be construed together to arrive 
at the true and proper meaning of the whole.” 


“6. Answering the paragraph numbered 9 of the bill 
of complaint, these Defendants admit the allegations there- 
of, except that they aver that the bid of J. C. Johnson 
Construction Company of Tampa was not a regular bid and 
did not comply with all requirements necessary to render it 
formal, in this, that the said firm did not submit a bid 
for the construction of guard rail, item 65. That in and by 
the standard specifications upon which all bids received 
were based, it is provided that irregular proposals may be 
rejected; that a proposal which shows a substantial omis- 
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sion is such an irregular proposal, and these Defendants 
aver that the omission of a bid on guard rail was a sub- 
stantial omission. 

Further answering said paragraph of said bill, these 
Defendants say that it is true that the award of the said 
contract was made to H. L. Clark & Cons Company, Incor- 
porated, and contract for same duly entered into between 
said Clark & Sons Company and the State Road Department, 
and that said H. L. Clark & Sons, Co., Ine., are now prose- 
cuting the work contemplated by said contract. And they 
aver that the award of said contract to said H. L. Clark & 
Sons Company was pursuant to a determination by the 
Department that said firm was the lowest responsible bid- 
der complying with all necessary requirements.” 


“7, Answering the paragraph of said bill of complaint 
numbered 10, these Defendants say: That the award of con- 
tract to H. L. Clark & Sons Company was in fact an award 
to the bidder determined by the State Road Department 
to be the lowest responsible bidder, and was made on no 
other basis. That the J. C. Johnson Construction Company, 
whose bid was lower in Dollars and cents than the bid of 
H. L. Clark & Sons was not deemed the lowest responsible 
bid by the said Department, for the following reasons, that 
is to say: First, That the same was irregular and did not 
comply with all requirements necessary to make it a formal 
bid, as alleged in paragraph 6 of this answer. Second: That 
the Department, after a thorough and careful investigation 
of the bidders, according to its usual custom determined 
that the said J. C. Johnston Construction Company was not 
a responsible bidder for this project. Third: That a repre- 
sentative of the said J. C. Johnston Construction Company, 
prior to the actual award communicated to the Department 
information to the effect that he had figured its bid again, 
had concluded the same was pretty low and that if the 
Department desired to disregard said bid it was agreeable 
to said company. Fourth: That the Department did not 
consider the bid of J. C. Johnson Construction Company 
a reasonable bid for the reason that said bid proposed to 
do the work for less than the amount which the Depart- 
ment’s Engineers, after careful study thereof, estimated 
the actual cost of same to be; that is to say, that the engi- 
neers of the Department estimated that the actual cost of 
laying the rock contemplated by said contract to be eighty- 
six cents per square yard, whereas the said Johnston Com- 
pany bid eighty cents per square yard, which not only al- 
lows no profit but is less than actual cost figured. That 
the result of letting a contract to a bidder at a price less 
than actual cost is that very many claims from persons 
supplying labor, materials and supplies are filed, that the 
work is hampered and slowed down to a minimum of prog- 
ress, and that almost invariably it is necessary to forfeit 
or annul the contract and call upon the contractor’s surety 
to complete the work in order to get the same finally fin- 
ished, all of which tends to unnecessary delay and additonal 
expense in the administration of the State’s business. Fifth: 
That the Department after a careful and thorough investiga- 
tion, according to its custom, was not convinced that the 
said Johnson Company possessed the skill, judgment, equip- 
ment and experience necessary to the faithful and expedi- 
tious performance of the work contemplated. 


Further answering said paragraph, these Defendants 
say: That the bid of C. A. Steed & Sons, which was also 
lower in actual dollars and cents than the bid of H. L. 
Clark & Sons was rejected on this particular project for this 
reason: That the said firm bid the same day on another: 
project and was awarded the contract for such other pro- 
ject. That the contract price bid on the latter project was 


upwards of $248,000 and while the Department regarded the 
said C. A. Steed & Sons as a responsible bidder for either 
project, it concluded and found from its investigations to 
determine the lowest responsible bidder, that it was not 
a responsible bidder for both projects. That on this latter 
project, award of contract on which was made to said C. A. 
Steed & Sons the said C. A. Steed & Sons was not the lowest 
bidder in dollars and cents, but that the lowest bidder in dol- 
lars and cents was one F. X. Bradley, who in turn was 
awarded another contract on the same _ day, his bid on 
Project 668, which was awarded to C. A. Steed & Sons, 
being rejected because the Department upon investigation 
found that he had no experience in hard-surfacing work, 
while he did have experience in grading which comprised 
the work, contract for which was awarded to him the same 
day. 

Further answering said paragraph, these Defendants 
say, in short, that the award of the contract to H. L. Clark 
& Sons Company, Incorporated, was made by the Department 
in good faith and in consequence of its determination, after 
careful and thorough examination of the bids and bidders, in 
the exercise of the discretion allowed it in such matters, that 
said H. L. Clark & Sons Company, Inc., was the lowest 
responsible bidder thereon.” 

“8. Answering the paragraph of said bill numbered 11, 
these Defendants say that it is true that the minutes of the 
State Road Department recite that award was made to the 
“successful bidder”, but aver that the meaning of the word 
successful is, necessarily, the bidder whose bid successfully 
met all the requirements necessary to a valid award, or the 
“lowest responsible bidder”, so determined by the Depart- 
ment in the exercise of its discretion therein.” 

“9, Answering the paragraph numbered 12 of said bill 
of complaint, these Defendants deny the allegations thereof, 
and aver the truth to be that the award was made, as here- 
in-before alleged, to the lowest responsible bidder, and on no 
other basis. 

“10. Answering the paragraph numbered 13 of said bill 
of complaint, these Defendants say: That the said paragraph 
substantially recites the provisions of the specification in 
question, but these Defendants aver that the said provision 
is a valid one, that it is a usual and customary provision in 
public contracts, and merely protects the rights of the 
State and does not cast upon said State or its tax payers 
any unauthorized or illegal burden.” 

“12. Answering the paragraph of said bill of com- 
plaint numbered 15, these Defendants say: That it is not 
true that the contract between the State Road Department 
and H. L. Clark & Sons Company, Ine. is an invalid, null 
and void contractual obligation and agreement, either for 
the reason in said paragraph assigned or for any other rea- 
son, but that the same is a valid and existing contract. 

And the Defendants deny that the taxpayers are or have 
been damaged in any way by the award of the said contract 
to the said H. L. Clark & Sons Co., Inc. That the work has 
been and is being prosecuted by the said firm in a manner 
satisfactory to the State Road Department, whereas, as here- 
inbefore alleged if the same had been let to a contractor at 
a price less than the cost thereof, the work could not have 
been done by such latter contractor promptly, expeditiously 
and satisfactorily, but would be subject to innumerable de- 
lays, claims and annoyances, and the result to be achieved, 
namely the prompt and timely construction of the section of 
road in question would be defeated.” 

To the answer general replications were filed. 


An application was made for temporary injunction 


which came on to be heard after proper notice of the 
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same. Some testimony was taken before an examin- 
er and affidavits and exhibits were filed before the 
Chancellor. Argument was had and upon hearing 
the following order was made and entered by the 
Chancellor: 

“This cause came on to be heard upon the application 
of the Complainants for a temporary restraining order, and 
upon the Bill of Complaint, the answer filed herein, affida- 
vits and testimony and the arguments of counsel for the 
respective parties having been heard and the same having 
been duly considered by the Court, it is hereby 

Ordered, adjudged and decreed that the said applica- 
tion be and the same is hereby denied, at complainant’s 
costs. : 

Ordered, adjudged and decreed at chambers, at Quincy, 
Florida, this 28th day of September A. D. 1927.” 

From this order, appeal was taken to this Court, 
with six (6) assignments of error, as follows: 

“1. The statute under which the State Road Department 
acts in awarding road contracts is mandatory in its pro- 
visions. 

II. The evidence submitted to the Court with the ap- 
plication for a temporary injunction, together with the ad- 
missions of fact in the record, showed conclusively a failure 
on the part of the State Road Department to comply with 
the statute governing the awarding of the State Road Con- 
tract complained of in the bill of complaint herein. 

III. The answer of the State Road Department filed 
to the bill of complaint admits the awarding of the con- 
tract complained of in the bill of complaint in this suit 
to other than the lowest responsible bidder. 

IV. The Court in denying the injunction applied for, 
overlooked the provisions of the contract complained of in 
the bill of complaint, which were attacked as being illegal 
and void, and erred in not declaring the contract, as an 
entirety, on account of such illegal provisions to be void 
and illegal. 

V. The record in the case, together with the evidence 
submitted at the hearing for the temporary injunction show- 
ed conclusively that the contract complained of in the bill 
of complaint was an illegal and ultra vires agreement. 


VI. The Court erred in denying the application for a 
temporary injunction and restraining order in the face of 
the record and evidentiary showing made at the time of the 
application therefor of the illegality in the contract being 
complained of.” 

In considering the questions which are here pre- 
sented we must bear in mind two principles that are 
well settled in this jurisdiction, as well as in all others 
where like procedure exists. The first is that the 
writ of injunction is an extraordinary, not an ordinary, 
every-day writ, and it should never be granted lightly 
but cautiously and sparingly and after notice to the 
opposite side. The writ of injunction is a highly bene- 
ficial writ but great care should be exercised in award- 
ing it, lest it be turned into an instrument of oppres- 
sion and injury. Godwin vs. Phifer 51 Fla. 441, 41 
Sou. 597; Savage vs Parker 53 Fla. 1002, 43 Sou. 507. 
And, second, both the granting and continuing of in- 
junctions rest largely within the sound discretion of 
the trial court to be governed largely by the facts and 
circumstances of each particular case, and an abuse 


of such discretion must be made to appear to an ap- 
pellate court to warrant it in disturbing the order of 
the chancellor in such cases. Building Supply Co. vs. 
Acton 56 Fla. 756, 47 Sou. 822; Holt v Hillman South- 
erland Co. 56 Fla. 801, 47 Sou. 934; Vosen v. Wil- 
lard 60 Fla. 395, 53 Sou. 501; Pensacola v Bear 83 
Fla. 484, 91 Sou. 360; Gracy v. Fielding 83 Fla. 386, 
91 Sou. 373; Farmers Bank & Trust Co. v. Palms Pub. 
Co. 86 Fla. 371, 98 Sou. 1483; Nelson v State 84 Fla. 
631, 94 Sou. 680. 

As heretofore stated, the order appealed from was 
made on presentation of bill and answers and evidence 
produced in the form of testimony taken by an ex- 
aminer and affidavits and exhibits. It will not serve 
any useful purpose to discuss the evidence at length 
because the chancellor has considered the evidence 
submitted and has rendered a decree based upon the 
bill, answer and evidence presented. The decree inso- 
far as it must find support in the evidence is support- 
ed by the affidavit of the Chairman of the State Road 
Department, F. A. Hathaway, and is corroborated by 
the affidavit of J. L. Cresap and exhibits attached to 
the Hathaway affidavit. We, therefore, deem it suffi- 
cient for the purposes now to be served to quote the 
affidavit of Mr. Hathaway, which is as follows: 

“On this 20th day of May A. D. 1927, before me, a 
Notary Public in and for the State of Florida at large, per- 
sonally appeared F, A. Hathaway, who being by me first 
duly sworn deposes and says: 

That he is Chairman and member of the State Road 
Department of the State of Florida; that as such Chairman 
and member, he is familiar with the facts and circumstances 
attending the awarding to H. L. Clark & Sons of the con- 
tract for the construction of Project 676-C, Road 19, Levy 
County. That said contract was awarded at a special meet- 
ing of the State Road Department held in the City of Jack- 
sonville, Florida, on the 25th day of March, A. D. 1927, at 
which all the members of said Department were present and 
participating. That the award was made after an advertise- 
ment for bids for the said work had been made, and the 
said bids duly opened on the 22nd day of March, 1927, in 
the City of Tallahassee. That the award to the said H. L. 
Clark & Sons was made by the Department after investi- 
gation duly made it had duly and legally determined the 
said H. L. Clark & Sons to be the lowest responsible bidder 
on the said work, and that the said award was made in 
good faith by the said Department; to the said H. L. Clark 
& Sons who was then and there found and determined to be 
the lowest responsible bidder therefor. 

That there were, as alleged in the bill of complaint 
in the above entitled cause, two bids for the said work 
which were lower in dollars and cents than the bid sub- 
mitted ly the said H. L. Clark & Sons, to-wit the bid of C. 
A. Steed & Sons, and the bid of J. C. Johnston Construction 
Company. 

That the bid of J. C. Johnston Construction Company 


was rejected by the Department for the following reasons, 
to-wit: 


1. That the said bid was irregular in that the bidder 
failed to bid on one of the items, to-wit, item 65, for the 
construction of guard rail, as will appear by reference to 
the bid of said company, a certified copy of which is hereto 
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annexed, marked exhibit “A” and made a part hereof. That in 
and by Section 2.5 of the Standard Specifications upon which 
all bids received were based, a certified copy of which is 
hereto attached marked ,exhibit “B” it is provided that ir- 
regular proposals may be rejected and that a proposal which 
shows a substantial omission is such an irregular proposal. 
That the omission of a bid on guard rail was a substantial 
omission. 

2. That the Department through its regular chan- 
nels instituted its usual investigation of the bidders, and 
after such investigation determined that the said J. C. 
Johnston Company was not a responsible bidder for this 
project. 

3. That the Department further acted upon information 
conveyed to it in formal session by J. L. Cresap, State High- 
way Engineer of the State of Florida, to the effect that 
after his arrival in Jacksonville he had been approached 
by J. C. Johnston connected with the firm of J. C. Johnston 
Company, and its representative in making said bid, that 
he, Johnston, had figured his bid again and had concluded 
that it was pretty low, and that if the Department desired 
to disregard his bid it was agreeable to him. That a minute 
was made of said information, certified transcript of which 
is hereto annexed marked exhibit “C” and made a part here- 
of. 

4. That the Department did not consider the bid of 
J. C. Johnston Construction Company a responsible bid, 
for the reason that said bid proposed to do the work for 
less than the amount which the Department’s Engineers 
estimated the actual cost of same to be; that is to say, that 
the Engineers of the Department estimated that the actual 
cost of laying the rock contemplated by said contract to be 
eighty-six cents per square yard, whereas said Johnston 
Company bid eighty cents per square yard, which not only 
allows no profit but is less than. actual cost figured. 

5. That the Department after its usual investigation 
was not convinced that the said Johnston Company pos- 
sessed the skill, judgment, equipment and experience neces- 
sary to the faithful performance of this contract. 

That the bid of C. A. Steed & Sons on this particular 
project was rejected for this reason: That the said firm 
bid the same day on another project and was awarded the 
contract for such other contract as appears by certified 
transcripts of the minutes of said Department hereto at- 
tached and marked exhibit “D”. That the contract price 
bid on the latter contract was upwards of $248,000.00 and 
while the Department regarded the said C. A. Steed & Sons 
as a responsible bidder for either project, it concluded and 
found from its investigation to determine the lowest re- 
sponsible bidder that it was not a responsible bidder for 
both projects. That the tabulation of bids on its latter pro- 
ject, a certified copy of which is hereto attached and marked 
exhibit “E’’, discloses that said C. A. Steed & Sons was not 
the lowest bidder in dollars and cents on the same, but that 
the lowest bidder in dollars and cents in that event was 
one F. X. Bradley, who in turn was awarded another con- 
tract on the same day, his bid on project 668 shown by said 
tabulation being rejected because the Department found that 
he had no experience in surfacing work, while he did have 
experience in grading which comprised the work, contract 
for which was let him the same day. 

That the award of all contracts herein referred to was 
made by the Department in good faith and in consequence 
of its determination of the lowest responsible bidder in each 
instance. 


(Signed) F. A. Hathaway” 
The assignments of error were presented in four 


groups; group one the first assignment; group two 
the second and third assignments; group three the 
fourth and fifth assignments and group four the sixth 
assignment. We may well admit that the proposition 
stated in the first assignment of error is correct, that 
is that the statute under which the State Road De- 
partment acts in awarding road contracts is manda- 
tory in its provisions and this is true, although it may 
be necessary to give judicial construction to those 
provisions. 

The second and third assignments of error present 
to the Court the question of whether or not the com- 
plainants have shown that the contract complained 
of was awarded and let contrary to the statute in such 
cases made and provided. Section 1195, Revised Gen- 
eral Statutes of Florida, provides, among other 
things: 

“It shall be the duty of the State Road Department 
to prepare plans and specifications for all such proposed 
work, other than maintenance work of a regular or routine 
nature, and to advertise for bids on same at least once a 
week for not less than two consecutive weeks in some news- 
paper having a general circulation in the county where the 
proposed work is located; and the State Road Department 
may, at its discretion, award the proposed work to the lowest 
responsible bidder, or it may reject all bids and proceed to 
perform the work with convict labor or free labor, and may 


purchase such equipment and supplies as may be necessary 
for the efficient and economical prosecution of the work.” 


Section 3533, Revised General Statutes of Florida, 
as amended by Chapter 10035, Acts of 1925, provides, 
among other things: 

“That, hereafter, any person or persons, entering into 
a formal contract with the State of Florida, any County of 
said State or any City in said State, or any political sub- 
division thereof, or other public authority, for the con- 
struction of any public building, or the prosecution and com- 
pletion of any public work or for repairs upon any public 
building, or public work, shall be required, before commenc- 
ing such work, to execute the usual penal bond, with good 
and sufficient sureties, with the additional obligations that 
such contractor, or contractors, shall promptly make pay- 
ment to all persons supplying him, or them, labor, material 
and supplies, used directly or indirectly by the said con- 
tractor, contractors, sub-contractor or sub-contractors in 
the prosecution of the work provided for in said contract.” 

Under the second and third assignments of error 
it is contended by appellants that the State Road 
Department acted without authority in that the con- 
tract complained of was not let to the lowest re- 
sponsible bidder. We agree with the apparent con- 
clusion of the Chancellor that the appellants failed 
as complainants in the court below to make this ap- 
pear as a fact. We find no substantial evidence con- 
tradicting the affidavit of Mr. F. A. Hathaway, 
Chairman of the State Road Department, nor con- 
tradicting the allegations of the answer hereinbe- 
fore quoted, as to the manner and procedure in and 
under which the contract was awarded and let and it 
appears from both the allegations of the answer and 
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the affidavit of Mr. Hathaway, which is corroborated 
by proof heretofore referred to, that the contract 
was let to the lowest responsible bidder under condi- 
tions as they then existed and we shall hereinafter 
cite authorities to support this theory of the case. 
Certainly the legislature intended, and did vest in 
the State Road Department the power, authority and 
duty to determine not only from a standpoint of dol- 
lars and cents who should appear to be the lowest 
bidder, but also to determine from information avail- 
able to and acquired by the State Road Department 
what bidder or bidders would be adjudged by the 
State Road Department to be responsible bidders for 
each particular contract sought to be awarded and 
from such responsible bidders for such particular con- 
tracts to then determine the lowest of such responsible 
bidders, and in determining the responsibility of the 
bidder it became and was the duty of the Road De- 
partment to ascertain the degree of experience, the 
reputation for performance, the possession of facili- 
ties, the outstanding obligations, the obligations then 
assumed, or about to be assumed, the integrity and 
credit, as well as other matters which might touch 
and have influence upon the ability of each bidder to 
perform the contract for which he had placed a bid. 


It is the contention of the appellants that when it 
was found by the State Road Department that J. C. 
Johnston Construction Company was not a respon- 
sible bidder for this particular contract, it became 
the duty of the State Road Department to reject all 
bids and readvertise for this work. We can not agree 
with this conclusion, because to do so would be illogical 
and would possibly and probably lead to the necessary 
failure of the State Road Department to perform the 
functions for which it was created. If this contention 
is sound then when the State Road Department re- 
advertised for bids the same construction company 
could again present the lowest bid and although it 
had already been determined and should be again 
determined by the Department that such construction 
company was not a responsible bidder for that particu- 
lar contract, it would become the duty of the State 
Road Department to again reject all bids and re-adver- 
tise, which procedure would be required to be repeat- 
ed time and time again until such time as the State 
Road Department might determine that the lowest 
bidder was a responsible bidder or might determine to 
proceed to do the work contemplated with its own 
equipment and convict labor, thus hindering and de- 
laying progress of the work of road construction 
throughout the State of Florida and causing the De- 
partment’s utter failure to accomplish that develop- 
ment for which it was designed. 


Mr. X may go to his banker today and apply for 
a loan of $10,000,00. He may be entriely responsible 
for such an obligation and the bank, using good busi- 
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ness discretion, may advance or loan him the $10,000.- 
00 required, but it does not follow that Mr. X, having 
been responsible for one $10,000.00 obligation, pos- 
sesses such responsibility as will entitle him to a like 
loan tomorrow, and another of like size the day fol- 
lowing. The statute unquestionably vested in the State 
Road Department the discretion to determine who are 
and who are not responsible bidders and in the exer- 
cise of this discretion the complainants in the court 
below, the appellants here, have not met the burden 
of showing that the discretion was exercised on a mis- 
conception of law or in ignorance, through lack of in- 
quiry, or was the result of arbitrary will or improper 
influence or in violation of law. 

In Hibbs, et al, vs Arensberg, et al, Supreme Court 
of Pennsylvania, 119 Atlantic 727, the Court say: 

“Ordinairly, courts will not interfere with the exercise 
of discretion of executive officers of school districts in per- 
forming their functions, but will intervene if it appears 
their action was based on misconception of law, or ignorance 
through lack of inquiry, or was the result of arbitrary will 
or caprice or improper influence or in violatien of law.” 

In Interstate Vitrified Brick & Paving Co. vs Phil- 
adelphia Mack Paving Co. et al., 164 Pa. Reports 477 
on page 480, the Court say: 

“The Act of 23rd May, 1874, directing contracts to be 
awarded to the ‘lowest responsible bidder’ has twice been 
before us for construction. In each it was held that the 
word ‘responsible’ as used in the act applies not to pe- 
cuniary ability only, but also to judgment and skill. The 
duties thereby imposed on the city authorities are not merely 
ministerial, limited to ascertaining whose bid was the lowest, 
and the pecuniary responsibility of the bidder and his 
sureties. The act calls for the exercise of duties which are 
deliberative and discretionary.” 

In Douglas vs Commonwealth, 108 Pa. State Re- 
ports 559, the Court say: 


“In the Act of Assembly May 28rd, 1874 (P. L. 233) 
directing contracts for supplies to be awarded to the lowest 
responsible bidder, the word ‘responsible’ does not refer to 
pecuniary ability only. The Act calls for an exercise of 
discretionary powers on the part of the city officers; and 
if they act in good faith, although erroneously or indis- 
creetly, mandamus will not lie to compel them to change their 
decision. They may be ordered by mandamus to proceed to do 
their duty of deciding and acting according to their best 
judgment, but the court will not direct them in what man- 
ner to decide.” 


In Williams vs City of Topeka, Supreme Court of 
Kansas, 118 Pac. 864, the Court say on page 866: 


“A dishonest contractor may impose work upon the city, 
in spite of the utmost caution of the superintending 
engineer, apparently good, and even capable of bearing its 
duty for a time, which in the end may prove to be a total 
failure and worse than useless. Granted, that from such 
a contractor pecuniary damages may be recovered by an 
action at law, this is at best but a last resort that 


often produces more vexation than profit—a mere patch 
upon a bad job, an exceedingly meager compensation, at 
best, for the delay and incalculable damage resulting to a 
great city from the want of a competent supply of water. 
The city requires honest work, not lawsuits. While the con- 
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tract in that case related to waterworks, the principle applies 
to street improvements, although the defects might not be 
so disastrous. We conclude that the word “responsible” in 
the phrase “lowest responsible bidder” was used by the 
Legislature in the sense in which it had long been interpreted 
by the courts and text-writers, and must be held to imply 
skill, judgment, and integrity necessary to the faithful per- 
formance of the contract, as well as sufficient financial re- 
sources and ability. Dillon on Mun. Cor., supra, State ex 
rel Eaves v Rickards, 16 Mont. 145, 40 Pac. 210, 28 L. R. A. 
298, 50 Am. St. Rep. 476, and note. 


The next inquiry is how this responsibility is to be de- 
termined. Here, again, the authorities speak with prac- 
tically one voice. The governing body of the city—the 
mayor and council, or commissioners, as the case may be— 
must determine the fact, and such determination can not be 
set aside, unless the action of the tribunal is arbitrary, op- 
pressive or fraudulent. High, Ex. Legal Rem. Sec. 92; State 
ex rel v McGrath, 91 Mo. 386, 3 S. W. 846; Douglass v Com- 
monwealth, 108 Pa. 559; Madison v Harbor Board of Balti- 
more City et al., 76 Md. 395, 25 Atl. 337; Meffert v Medical 
Board, 66 Kan. 710, 72 Pac. 247 1 L. R. A. (N.S.) 811; De- 
ver v Humphrey, 68 Kan. 759, 75 Pac. 1037. The determina- 
tion of the question who is the lowest responsible bidder 
does not rest in the exercise of an arbitrary and unlimited 
discretion, but upon a bona fide judgment, based upon 
facts tending to support the determination. McGov- 
ern vs Board of Public Works, 57 N. J. Law 580, 
31 Atl. 613; Bunker vs Hutchinson, 74 Kan. 651, 87 
Pac. 884; 2 Dillon, Mun. Cor. 811. The statute will 
not be so interpreted as to afford a cover for favoritism. 
The city authorities are required to act fairly and honestly, 
upon reasonable information, but when they have so acted 
their decision cannot be overthrown by the court. “ ‘The 
duty of examining the proposals, determining the responsibili- 
ty, and awarding the contract is judicial in its nature and 
character, and the awarding the contract is a judicial act, 
which is not within the province of the courts to control 
by mandamus or mandatory injunction.’ ” 


In Missouri in the case of State ex rel State Journal 
Co. vs McGrath, 3 S. W. 846, the same principles are 
enunciated. See also High’s Extraordinary Legal 


Remedies, 3rd Ed. Sec. 3, page 102, in which the writer 
says: 


“And when a Board of Commissioners for the erection 
of a public building are required by law to let the contract 
to the lowest responsible bidder, they are regarded as vested 
with powers partaking of a judicial nature in determining 
the responsibility of bidders. If, therefore, they have acted 
in good faith and have accepted a bid which they regard as 
that of the lowest responsible bidder, they cannot be com- 
pelled by mandamus to let the contract to a lower bidder. 
The duties of such commissioners being judicial rather than 
ministerial, their action, when had in good faith and in the 
absence of fraud, will not be controlled by the courts. In all 
such cases, the spirit rather than the strict letter of the 


law requiring the work to be let to the lowest bidder should 
be kept in view.” 


See also Madison vs Harbor Board of Baltimore 
City, 25 Atl. 337; Denver vs Humphrey 75 Pac, 1037; 
State vs Board of Public Works of City of Trenton, 
31 Atl. 613; Dillon on Municipal Corporations, 5th 
Ed. Vol. 2, Sec. 11; 


And it so appears that assignments of error Nos. 
2 and 3 are without merits. 

. Assignments of error Nos. 4 and 5 are addressed 
to the requirements constituting a part of the specifi- 
cations and particularly that provision contained in 
Sec. 7, paragraph No. 7.11 heretobefore quoted from 
the Bill of Complaint in this opinion. Our view is that 
the stipulations in the specifications complained of 
place no greater burden on the proposed contractor 
than those which would legally rest upon him without 
such provisions appearing in the specifications, or ap- 
pearing in his contract, and that it is proper to 
place such provisions in a contract and specifications 
for public work so that there may be no question be- 
tween the parties as to where the liability and re- 
sponsibility lies. These provisions are generally known 
to be the usual provisions contained in construction 
contracts and there is no showing whatsoever contain- 
ed in the record that the inclusion of these provisions 
placed any burden on the contractor beyond that 
which would have rested upon him, had no such pro- 
visions been contained therein. 


The 6th assignment of error is practically a re- 
statement of the former five objections. 


We find no error in the order appealed from and 
the same should be and is hereby affirmed. 

Affirmed. 

ELLIS, C. J. and WHITFIELD, TERRELL, 
STRUM and BROWN, JJ., concur. 

Opinion filed March 29, 1928. 


Arthur Davis, 
Plaintiff in Error, 


Vv. Volusia County. 
The State of Florida, 


Defendant in Error. 
ELLIS, C. J. 


About three o’clock in the afternoon of October 21, 
1925, two men, one of whom was a deputy sheriff, 
put a horse, which they had with them, in the yard 
or lot near the dwelling house of J. E. Higginbotham, 
who with his family lived on the Tomoka River in 
Volusia County. 


Nearly two hours afterwards the accused, Arthur 
Davis, his wife and two children drove up to the Hig- 
ginbotham home and demanded possession of the horse, 
claiming the right to its possession. Davis was armed 
with a rifle and a pistol. Declining an invitation to 


come in the house, which had been extended to him 
and his family by Mrs. Higginbotham, Davis, who 
was angry and giving exhibition of it by the use of 
profanity, got out of his automobile taking his rifle 
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with him and went into the yard and around the house 
to the rear of it. Higginbotham offered to explain why 
the horse was left at his house and by whom. Davis 
seemed to be too angry to receive any explanations 
and continued on his way through the yard, swearing 
at Higginbotham and saying that there ‘‘would be 
powder and lead burnt” there that afternoon. Higgin- 
botham and his wife went into the house. The former 
then went to the back porch, over his wife’s protest. 
He was unarmed when he arrived there. Davis threw 
up his rifle aiming it at Higginbotham who sprang up- 
on him. The rifle fired and fell to the ground upon 
the impact of Higginbotham’s body on that of Davis. 
The former struck the latter and stooped for the rifle 
whereupon Davis drew a pistol and fired a shot into 
the body of Higginbotham, killing him almost instant- 
ly. 

Davis was indicted for murder in the first degree 
and convicted of that degree of murder without recom- 
mendation. He seeks to reverse the judgment on writ 
of error. 

One of the assignments of error attacks the suf- 
ficiency of the evidence to sustain the verdict. We 
have examined the evidence as the same is presented 
in a kind of stenographic report of the trial and em- 
braced in the bill of exceptions, which consists prin- 
cipally of such report. All the testimony being pre- 
sented in the form of questions and answers thus vio- 
lating the rule of this Court without even the formality 
of the Judge’s certificate that it was necessary to pre- 
sent it in that manner in order that it could be proper- 
ly understood and weighed by this Court. 

There was conflict in the evidence but it was the 
jury’s problem to solve the question of fact. There is 
ample evidence to support their conclusion that the ac- 
cused killed Higginbotham unlawfully and from a pre- 
meditated design to take his life. 

There is no necessity to discuss the testimony, its 
consistency, its weaknesses, its contradictions. The jury 
did that and it is impossible to say that they have erred, 
following a long line of decisions of this Court con- 
sistently announcing the rule from the earliest cases 
to the latest upon the subject. We will not interfere 
with the verdict in this case upon the ground presented 
in the assignment. 

After carefully considering the evidence we cannot 
say that it appears from the record that the jury as 
reasonable men could not have rendered the verdict 
they did. The trial court denied the motion for a new 
trial and there is no showing that the jurors must 
have been improperly influenced by considerations 
outside of the evidence. See Doggett v. Willey, 6 Fla. 
482; John v. State, 16 Fla. 554; Broward v. Roche, 21 
Fla. 465; Robinson v. State, 24 Fla. 358, 5 South. Rep. 


6; Hicks v. State, 25 Fla. 535, 6 South. Rep. 441; John- 
ston v State, 29 Fla. 558, 10 South. Rep. 686; Bexley 
v. State, 59 Fla. 6, 51 South. Rep. 278; Clark v. State, 
59 Fla. 9, 52 South. Rep. 518; Mathis v. State, 63 Fla. 
21, 58 South. Rep. 541; Smith v. State, 66 Fla. 135, 63 
South. Rep. 138; Williams v. State, 68 Fla. 88, 66 South. 
Rep. 424; Britt v. State, 88 Fla. 482, 102 South. Rep. 
761; Blocker v. State, 90 Fla. 136, 105 South. Rep 316. 

The other assignments of error to which reference 
is made in the brief are numered four, six and twelve. 
These assignments of error cannot be said to have been 
argued since the brief merely consists in substance 
of a reference to them and an assertion that the points 
involved were well taken. 

In view of the gravity of the case, however, we will 
consider them. The twelfth assignment of error rests 
on the proposition that the Statutes of Florida secure 
to the owner of strayed cattle, or other domestic ani- 
mals, the right to enter the pasture of another for the 
sole purpose, as the statutes declare, of seeking and 
recovering his cattle, which may have strayed or 
broken into the inclosure. But it cannot be contended 
that the Statutes thereby afford justification for the 
entry with deadly weapon and the killing of the pas- 
ture owner in case he objects. 

There is likewise no merit in the fourth assignment. 
Frank Smith, a deputy sheriff, was called as a wit- 
ness for defendant to show that on the day of the homi- 
cide when the deputy put the horse in the care of Hig- 
ginbotham the latter appeared to be somewhat under 
the influence of whiskey. On cross examination the 
witness was asked what his business was in that 
neighborhood that day. Objection was made to the 
question. It was overruled and the witness answered 
that ‘“‘we were there breaking up stills’. We do not per- 
ceive what damage the answer could have been to the 
accused. Besides, it was not improper although it may 
have been in no wise necessary to the investigation, 
and the defendant did not afterwards seek to exclude 
the answer from the record. 


The sixth assignment is also without merit. The 
defendant, under questioning of his counsel, testified 
that he had been convicted of burglary in the State 
of Georgia and was pardoned. Counsel then desired 
that he should state the circumstances of the case and 
of the pardon. The State objected and the objection 
was sustained. There was no error in that ruling. 


We have found no error in the proceedings. The 


verdict was amply sustained by the evidence, so the 
judgment is affirmed. 
STRUM and BROWN, JJ., Concur. 
WHITFIELD, P. J. and TERRELL and BUFORD, 
JJ., Concur in the Opnion and judgment. 
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John W. Martin, as Governor of the 
State of Florida; Ernest Amos, as 
Comptroller of the State of Florida; 

J. C. Luning, as Treasurer of the 

State of Florida; Fred H. Davis, as 
Attorney General of the State of 
Florida, and Nathan Mayo, as Com- 
missioner of Agriculture of the 

State of Florida; and John W. Mar- 
tin, Ernest Amos, J. C. Luning, Fred 
H. Davis, and Nathan Mayo, as Board 
of Commissioners of Everglades Drain- 
age District, a corporation created 

and existing under the Laws of the 
State of Florida; and John W. Mar- 
tin, Ernest Amos, J. C. Luning, Fred 
H. Davis, and Nathan Mayo, as Trus- 
tees of the Internal Improvement Fund 
of the State of Florida, 


No. 644 


Appellants, 
vs. LEON COUNTY. 
Dade Muck Land Company, a Florida 
Corporation, 
Appellee. 


John W. Martin, as Governor; Ernest 
Amos, as Comptroller; John C. Luning, 
as Treasurer; Fred H. Davis, as At- 
torney General, and Nathan Mayo, as 
Commissioner of Agriculture, of the 
State of Florida, as and constituting the 
Board of Commissioners of Everglades 
Drainage District, 

Appellants, 

vs. No. 638. 

M. B. Garris, Properties, Inc., a 
Corporation Organized and Existing 
Under the Laws of Florida, and 
W. L. Shoemaker, 

Appellees. 

STATEMENT 


The statements and discussions herein cover the 
essential facts in each case. These suits are brought 
to enjoin the sale of bonds and the levy of taxes in 
the Everglades Drainage District in this State under 
Chapter 12016, Acts of 1927. 


In each case it is alleged that the complainant is 
a general tax payer of the State of Florida and is the 
owner of described parcels of lands within Everglades 
Drainage District. The Dade Muck Land Co., alleges 
that it also owns described land in the State that is 
not within said district, which latter land is in “no 
wise affected by or interested in the reclamation of 
said District except in so far as it may be subject 
to a state tax in aid of said district or for the purpose 
of enabling the State to pay taxes on its own lands 
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in said district or to buy in lands sold for taxes in 
said district.” 


It is alleged that the Everglades “lie in a natural 
basin of lime rock extending from and including Lake 
Okeechobee and lands surrounding such lake on the 
north, south to the Florida Bay, Atlantic Ocean and 
the Gulf of Mexico and bounded on the west by a rock 
rim running in a southerly direction from the high- 
lands west of the Kissimee River in the County of 
Highlands to the Gulf of Mexico and on the east by 
an irregular margin or rim of limestone formation 
which is elevated several feet above said Everglades 
and which said rim or margin, except where it is 
broken through by sloughs, is also slightly above the 
level of the country to the east thereof, extending to 
the Atlantic Ocean; that approximately nine hundred 
thousand acres of said Everglades lie in Dade County, 
that in said Dade County there is a gradual rise in 
the elevation of the land from the Atlantic Ocean 
westward toward the Everglades proper varying from 
9 to 16 feet, with occasional sloughs, now partly drain- 
ed, and extending for a distance of from 3 to 10 miles 
until the rim or margin of the said everglades proper 
is reached; that adjacent to, and on the eastern side 
of, said everglades and wholly without the boundary 
lines of said Everglades proper, in said Dade County, 
and outside of the said grant by the United States 
Government under said act of September 28, 1850, 
and between the eastern rim or margin of the said 
Everglades and the Atlantic Ocean there exists a na- 
tural elevation composed of rock with a shallow sand 
soil, which rock in numerous locations upon said ridge 
protrudes above the surface of the soil; that the said 
elevation is located partly within the City of Miami 
and partly within the City of Coral Gables, each a 
municipal corporation in the State of Florida, and 
extends from Flagler Street, in the City of Miami, 
aforesaid, in a general southerly direction in Township 
54 South, Range 41 East, a distance of 5 1-2 miles; 
that said ridge varies in width from 2 1-2 to 3 miles 
and lies East of a public road in said County, known 
as “Red Road’, and West of a public road in said 
County which is partly within the City of Miami and 
which within said City is designated 27th Avenue 
and north of the said City is known as “Grapeland 
Boulevard ;” that the said elevation includes an area 
of approximately 14 square miles or 9,000 acres, of 
which area 6 square miles are located within the City 
of Miami, and 8 square miles are located within the 
City of Coral Gables; that the portion of said eleva- 
tion which is located within the said City of Coral 
Gables constitutes the highest development and most 
thickly populated sections of said City and includes 
all of the business section thereof; that the lands lo- 
cated upon said elevation are now, and for several 


years have been, divided into lots of convenient dimen- 
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sions for use as homesites and in the various forms 
of urban development, and that the said lands are 
now, and have been for several years, by reason of 
their location and the population of the cities in which 
the same lie, peculiarly suited and desirable for use 
as sites for homes and business buildings; that the 
said elevation constitutes the highest uniform eleva- 
tion of land in Dade County and is drained by gravity 
without resort to artificial drainage facilities other 
than the canals and waterways which have been built 
therein chiefly for development as a winter resort 
which canals connect with the Tamiami Canal in the 
Everglades proper; that the lands located upon said 
elevation have been the subject of extensive and costly 
development and improvement, designed to increase 
their value and desirability for the purposes aforesaid, 
and are now populated by more than 10,060 people; 
that upon the said elevation there are located several 
thousand buildings completed and in course of con- 
struction, including homes and large hotels, apart- 
ment buildings, churches, store buildings, office build- 
ings, municipal structures, theatres, a coliseum, uni- 
versity and preparatory school buildings and public 
and private schools, power plants, street car lines, 
railroad lines, parks, paved streets, avenues and boule- 
vards, and every kind of modern improvement usually 
found in populous cities; that the actual value of the 
lands and improvements thereon located upon the 
said elevation is more than $50,000,000; that the lands 
owned by complainants, described as Parcel No. 1, are 
located upon, and form part of, such elevation; that 
situated within the Everglades Drainage District are 
many thriving villages and wealthy municipalities 
among which are the following: 


Okeechobee Lake Worth, in part 
Brighton Deerfield 
Moore Haven Pompano 
Citrus Center Davie 
Elder Berry Part of Ft. Lauderdale 
Lake Port Dania 
Duck Head Hollywood, in part 
Clewiston Hialeah 
Indian Town Part of Miami 
Mayaca Part of Coral Gables 
Part of West Palm Beach Coconut Grove 
Ritta Larkins 
South Bay Perine 
Okeelanta Goulds 
Pahokee Silver Palms 
Canal Point Princeton 
Belle Glade Redlands 
Chosen Homestead 
Loxahatchee Florida City 


That said municipalities have been created by the 
Legislature of the State of Florida, or under its author- 
ity, for the purpose of establishing and carrying on 


municipal government in the territory embraced and © 
included in said several named municipalities. That 
said municipalities have been given authority by the 
Legislature to levy taxes for municipal purposes upon 
the real and personal property situated within their 
boundaries; have also been authorized by law to bond 
themselves for various municipal purposes and to as- 
sess and collect taxes for the retirement thereof. 

It is, in substance alleged that complainants lands 
lying within the Everglades Drainage District are lo- 
cated upon an elevated ridge which is drained by 
gravity; that such lands are highly improved and of 
great value but are not and never have been in need 
of artificial drainage to carry rain falling on said 
elevation and could not receive and benefit whatso- 
ever from the construction of drains, canals, levees, 
dikes or other drainage works upon or adjacent there- 
to; that whatever need there may have been of pro- 
tection or drainage for the lands on said elevation has 
been taken care of by local drainage and has been re- 
lieved by the Miami Canal and the Tamiami Canal ad- 
jacent to said elevation and also by the control of 
overflow waters in the Everglades and of Lake Okee- 
chobee, and that though said canals have in part been 
constructed or aided by moneys of the Everglades 
the Miami River, and to some extent into the Atlantic 
Drainage District, your Orators allege that without 
such canals, the gravity drainage of said ridge into 
Ocean was sufficient for most purposes as affecting the 
bulk of lands on said elevation, and that no extensive 
or expensive scheme of drainage or dyking was need- 
ed or is now needed for the proper drainage 
and protection of said elevation that one parcel 
of complainant’s described lands is a municipal 
lot in the city of Coral Gables, in Dade County, 
Florida, that it is high and airy and needs no drain- 
age; that another of said parcels of land is in the muni- 
cipality of Hialeah, is high and dry and needs no drain- 
age; that like the lot in the City of Coral Gables sur- 
face waters falling on the lot is “fully taken care of 
by ordinary municipal drainage and sewer construc- 
tion by the City (of Hialeah), with which the said 
Commissioners of Everglades Drainage District have no 
connection and contribute nothing to the support; ex- 
cept that the same ar. | .nected with a certain Canal, 
known as the Miami Canal, constructed by the Board 
of Commissioners of Everglades Drainage District, 
leading from Lake Okeechobee to the Miami River 
and thence into Biscayne Bay, for the purpose of 
draining, as authorized by law. That each of said 
parcels of land located within said municipalities of 
Coral Gables and Hialeah are subject to the bonded 
indebtedness of Dade County and of each of said muni- 
cipalities, as well as general State and County taxes, 


which are assessed thereon, and that by the action of 
said Commissioners of Everglades Drainage District 
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levying an additional tax of one-fifth of one mill on 
the dollar on the same, greatly increases the burden of 
taxes on said lands. That the Coral Gables Lot, de- 
scribed in Paragraph 2 of this bill of complaint and 
designated as Parcel One, has been assessed, for State 
and County purposes for the year 1926, at a valua- 
tion of $400.00, and has been assessed by the City of 
Coral Gables for municipal purposes, for the year 
1927, at a valuation of $3,150.00; that the assessment 
upon the same for the purpose of said ad valorem 
drainage tax, as made by the Commissioners of Ever- 
glades Drainage District under Chapter 12016, Acts 
of 1927, is $420.00; that said Lot in Hialeah has been 
assessed for State and County purposes, for the year 
1926, at a valuation of $40.00, and has been assessed 
by the City of Hialeah for municipal purposes, for the 
year 1926, at a valuation of $500.00; That the assess- 
ment upon the same for the purpose of said ad valorem 
drainage tax, as made by the Commissioners of Ever- 
glades Drainage District under Chapter 12016, Acts 
of 1927, is $45.00, valuation; that the health and pros- 
perity of each of said municipalities in which said 
land is located is directly dependent upon the ability 
of said municipality to incur bonded indebtedness upon 
the lands located within their limits, for the purpose 
of accomplishing municipal improvements, and that 
the issuance of additional Ten Million Dollars of bonds 
by the Commissioners of Everglades Drainage Dis- 
trict against the lands embraced within said district, 
including the lands within each of the said municipali- 
ties will, to the extent of the value of the lands in 
said municipalities, as compared to the lands in whole 
of the said Everglades Drainage District, reduce the 
bonding power of said municipalities, and thereby pre- 
vent the same from being able to borrow money suf- 
ficient to accomplish necessary municipal improve- 
ments, and thereby greatly depreciate, instead of add 
to, the value of your orator’s said lands which are 
mainly valuable because of, and dependent upon, the 
action of said municipalities in making improvements 
around and about the same; that although said par- 
cels of land, located within said municipalities of Hi- 
aleah and Coral Gables have for many years been em- 
braced within the boundaries of the Everglades 
Drainage District as fixed by law, yet the Coral Gables 
lot has at all times, except in the years 1913 and 1914 
as above recited, been specifically exempt from any, 
obligations to said District by way of taxes levied upon 
the same, except the Maintenance Tax of one mill 
upon the dollar, authorized by Chapter 8412, Acts of 
1921, Laws of Florida, and that the Legislature of the 
State of Florida by its action in exempting said lands 
within said municipality, including the lands of com- 
plainants, has established and recognized the prin- 


ciple that no lands should be subject to taxation by the 
Commissioners of Everglades Drainage district for 


drainage purposes, except those lands which would 
likely be benfitted by the completion of the works of 
drainage contemplated by said Acts; that for many 
years the Legislature of the State of Florida has had’ 
knowledge of the fact and recognized the fact that no 
benefit whatever would accrue to the lands of com- 
plainants, or any one else situated within the bound- 
aries of the municipalities of Hialeah and Coral Gables, 
and not since the enactment of Chapter 6957, Acts of 
1915, until the Act of the Legislature of 1927, known 
as Chapter 12016, has any attempt been made by the 
Legislature to make any of said lands subject to a tax 
to pay any bonded indebtedness authorized and con- 
tracted for the purpose of completing said drainage, 
and that said Act of the Legislature of 1927, is arbi- 
trary, capricious and unreasonable, dnd made without 
any investigation of finding or facts as to benefits 
which might reasonably be expected to accrue to your 
orator and others having lands similarly situated with- 
in such municipalities of Hialeah and Coral Gables.” 


That other lands of complainants “are ordinary 
muck lands, requiring drainage, but as to which com- 
plainant avers the cost of completing said drainage 
and reclaiming said land, will greatly exceed any bene- 
fit which would be derived by said land therefrom, and 
that under no reasonable plan of reclamation now con- 
templated by said Comissioners of Everglades Drain- 
age District, could said lands be increased in value a 
sufficient amount to cover the assessment against said 
lands”; “that the lands located upon said elevation, 
including the lands of complainant, constitutes the 
most valuable lands within said Everglades Drainage 
District and are the highest developed and most ex- 
tensively improved lands within the said District; 
that the said ad valorem tax levied and imposed upon 
said lands is designed only for the benefit of the other 
properties and lands located within said Everglades 
Drainage District which have a value much less than 
the value of the lands located upon said elevation, and 
are designed for the purpose or raising ravenue or giv- 
ing security by authorizing the levying and assess- 
ment of the ad valorem tax upon the lands located up- 
on said elevation in order to provide funds by issuing 
such bonds with which to carry on drainage operations 
or designed to drain and reclaim the muck lands located 
within said District. That the actions taken constitute 
a palpable abuse of the taxing power and are not based 
upon any determination that a general scheme of 
drainage would inure to the benefit of all property 
within said District, even indirectly, and are not impos- 
ed in the exercise of a sound and legal legislative dis- 
cretion.” 


It is not necessary to here state other detailed al- 
legations or to enumerate the challenges of the validity 
of Chapter 12016, Acts of 1927, and of the administra- 
tive action taken thereunder by rules and regulations 
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and otherwise. The prayer in No. 644 is for a “decree 
that the attempted issuance of said bonds, and the levy 
of taxes and assessments by the said defendants under 
the provisions of the aforesaid Act, known as ‘Chapter 
12016, Acts of 1927, are wholly null and void and with- 
out authority of law, and that the defendants may be 
forever enjoined and restrained from issuing any bond 
or other obligation of any character whatsoever under 
the provisions of the aforesaid Act, and may be for- 
ever enjoined and restrained from levying taxes or 
making assessments of any character whatsoever un- 
der the provisions of the aforesaid Act, and that said 
defendants may be enjoined until the final hearing 
in this cause from issuing any bonds or other obliga- 
tions or levying any taxes or assessments under the 
provisions of the aforesaid Act, and that your Orator 
may have such other and further relief as equity may 
require and as to your Honor may seem meet.” 

The prayer for relief in No. 638 is: 

1. That Chapter 12016, Laws of Florida, Acts of 1927, 
in so far as the same provides for the assessment of terms 
or special assessments upon lands of complainants and all other 
lands similarly situated, may be decreed to be unconstitutional 
and void and of no force or efect. 

2. That the said act in its entirety be decreed to be un- 
constitutional and void and of no force or efect. 

3. That the rules and regulations adopted by the said 
Board of Commissioners of Everglades Drainage District on 
June 28, 1927, may be decreed to be unconstitutional and void 
and of no force or efect. 

4, That all of the provisions of the said Act, and all of 
the provisions of the rules and regulations adopted, as afore- 
said, by the said Board of Commissioners of Everglades Drain- 
age District, which purport to bind the Legislature of Florida 
in the future to enact laws to secure the payment of the prin- 
cipal and interest of the bonds purported to be authorized to 
be issued by said Act and which purport to bind the State of 
Florida to appropriate funds from its treasury to pay the prin- 
cipal, and interest of said bonds or to pay ad valorem taxes 
purported to be authorized to be levied under the provisions 
of said Act, and which purport to bind the Trustees of Internal 
Improvement Fund of the State of Florida to pay. the said 
taxes, and which purport to subject to the payment of said 
taxes the assets of the Internal Improvement Fund of the State, 
may be declared to be unconstitutional and void of no force or 
effect. 

5. That the said defendants, Board of Commissioners of 
Everglades Drainage District, may be enjoined pending the 
final determination of this cause, from issuing, selling or 
disposing of any bonds under or in pursuance of the said 
Chapter 12016, Acts of 1927, and that upon final hearing the 
said injunction may become perpetual. 

6. That the said defendants, Board of Commissioners of 
Everglades Drainage District, may be enjoined and restrained, 
pending the final determination of this cause, from levying 
any taxes or assessments in pursuance of the said Act and that 
upon final hearing the said injunction may become perpetual. 

7. And for general relief as equity may suggest and as 
may seem meet and proper. 

In case No. 644 the defendants demurred on grounds 
as follows: 


“1, There is no equity in the said bill of complaint. 
2. No injury to the compiainant therein, or to the other 


parties therein mentioned as being similarly situated to com- 
plainant, is shown by the acts sought to be enjoined. 

3. The bill of complaint affirmatively shows that the acts 
of the defendants, sought to be enjoined and restrained, are 
being done by them in confirmity to a valid act of the legisla- 
ture of the State of Florida. 

4. The bill of complaint affirmatively shows that the rules 
and regulations adopted by the Commissioners of the Ever- 
glades Drainage District were by them legally adopted pursuant 
to powers lawfully conferred upon them by the statutes of the 
State of Florida, and that neither of said rules nor regula- 
tions adopted violates any of the provisions of the constitution 
or statutes of the State of Florida in substance or effect. 

5. This Court has judicial knowledge that the Everglades 
Drainage District was first created by legislative act in the 
year 1907, and that the boundaries at that time laid out were 
fixed to include the property of complainant in the district, 
and that in so far as complainant’s property in the said Ever- 
glades Drainage District is concerned that complainant is bar- 
red by laches by now contending that his particular property 
located in Coral Gables and Hialeah is not now lawfully in the 
said district and subject to the laws governing the same, and 
the rules and regulations thereof. 

6. The Legislature of the State of Florida has full power 
under the Constitution to lay out and establish a Special Drain- 
age District, providing for a special tax to make improvements 
therein, provided the benefits to the property exceed the cost 
of the improvement, and it affirmatively appears from the alle- 
gations of the bill of complaint, and the facts and circumstances 
judicially known to the Court, that the acts sought to be en- 
joined have been lawfully done pursuant to the lawful exercise 
of such power lawfully residing in the Legislature. 

7. Nothing contained in the amended bill of complaint 
shows that the complainant, or those similiarly situated to him, 
will be deprived of property rights without due process of law 
in violation of either the State or Federal Constitution. 

8. The State has lawful power to enact a law providing 
for a Special Drainage District in which such State is a prop- 
erty owner, and to make a contract with the holders of bonds to 
be used against such district that in the event any lands owned 
in such districts as are sold for special improvement taxes 
assessed on lands in the district that such lands shall be bought 
in and the taxes paid by the Trustees of the Internal Improve- 
ment Fund out of any moneys in hand, or to be appropriated by 
the State for such purposes. 

9. The bill of complaint affirmatively shows that the stat- 
ute under which defendants are alleged to be proceeding,— 
known as Chapter 12016, Acts of 1927,—was lawfully and con- 
stitutionally passed by the House of Representatives and the 
Senate and thereafter approved by the Governor pursuant to 
constitutional requirements. 

10. It affirmatively appears that all the matters embraced 

in Chapter 12016, Acts of 1927, are either matters covered 
by the title, or properly connected therewith, and that the title 
of said Act is neither deficient or misleading. 
, 11. It is not shown by any allegation of the said bill of 
complaint that any law, or provision of the State or Fed- 
eral Constitution has been violated or will be violated by these 
defendants.” 

Similar grounds of demurrer were interposed in 
case No. 6388. 


In each case the court overruled the demurrer. 


On appeal in each case the order overruling the de- 
murrer is assigned as error. 


Chapter 12016 is as follows: 
“An Act to Authorize the Issuance of Additional Bonds 
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of the Everglades Drainage District of Florida, and to 
Provide for the payment of Such Bonds. 


BE IT ENACTED BY THIS LEGISLATURE OF THE 
STATE OF FLORIDA: 


Section 1. That the Board of Commissioners of Everglades 
Drainage District is hereby authorized and empowered to issue 
negotiable bonds of the District in amount of TWENTY MIL- 
LION DOLLARS ($20,000,000) in addition to bonds now out- 
standing, in order to complete the work for which said District 
was created. Such bonds, principal and interest, may be made 
payable in gold coin at the office of the State Treasurer and 
also, at the option of the holder, at a bank or banking house, in 
the City of New York, to be designated by the Board. Said 
bonds shall be issued at such time or times, in such amounts, 
and in such form and denomination, and shall bear interest 
rate, not exceeding six per centum per annum, payable semi- 
annually, and to mature at such time, or times, not exceeding 
Forty (40) Years from the date of issuing, and to be sold at 
such price as said Board may determine. 


Section 2. There is hereby appropriated for the payment 
of such bonds, proceeds of the acreage taxes heretofore or 
hereafter levied in such District, over and above the amounts 
which the Board may use for payment or redemption of bonds 
now outstanding and payable exclusively out of such acreage 
taxes. As further security for the sole purpose of paying or 
redeeming bonds autharized by this Act, there is hereby 
authorized, levied, and assessed, beginning with the year 1927, 
an annual ad valorem tax, or a tax from time to time, on the 
real property in such District, additional to such acreage or 
drainage tax, in such amount or amounts as shall be necessary 
for the payment of such bonds. All assessments and levies 
here in authorized shall be made by the Board of Commis- 
sioners of Everglades Drainage District. Before any such levy 
shall become final, said Board shall give Notice by Publication 
of the making thereof and of a time and place of meeting to 
consider objections thereto, which notice shall be given in such 
form and for such time, not less than thirty days, as shall be 
adequate to afford reasonable opportunity to appear and be 
heard before said Board, and a hearing upon all objections 
shall be had at the time and place named in such Notice, all 
under such reasonable rules and regulations as shall be adopted 
by said Board for such purposes. The Board may, in the first 
instance, specify an amount to be levied annually for such pur- 
pose, and thereafter, from year to year, may increase or de- 
crease such amount, or they may determine such amount, or 
amounts, from time to time, if and as it may seem necessary. 
Such tax shall be levied on such real property including all im- 
provements thereon, in proportion to its full and just value, at 
such rates as may be required based upon such value. The 
lands within such District held by the Trustees of the Internal 
- Improvement Fund shall be subject to the taxes hereby imposed, 
and the said Trustees shall pay such taxes out of funds in 
hand, or to be appropriated by the State for such purposes. 
Until all bonds, principal and interest, are paid all proceeds of 
the sale of said lands including proceeds, principal and interest 
of mortgages thereon now held or hereafter acquired, excepting 
only the Twenty-five per centum (25%) to be appropriated to 
the State School Fund, and excepting moneys paid for taxes 
and assessments for the purposes of said District on lands held 
by the Trustees of the Internal Improvement Fund in said Dis- 
trict, and excepting moneys used for bidding in lands at tax 
sales for the purposes of said District shall be paid by the 
Trustees of the Internal Improvement Fund to the Everglades 
Drainage District to be held and used as a redemption or sink- 
ing fund for the principal of bonds issued under this Act. 


Section 3. The full and just value of the several parcels 
of real property in the District, including the lands held by the 
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Trustees of the Internal Improvement Fund, shall be determined 
by the Board of Commissioners of Everglades Drainage Dis- 
trict, prior to the issuance of any bonds under this Act, 
and thereafter each year, or from time to time, as may be nec- 
essary, within the twelve months preceding the final levy of 
any tax based thereon. The valuation made shall constitute the 
assessed valuation of the District for the purpose of this Act. 
Before such valuation shall become final, published notice that 
such valuations have been made and are on file, shall be given 
in such form and for such time, not less than Thirty (30) Days, 
as shall be adequate to afford reasonable opportunity to appear 
and be heard before said Board, and a hearing upon objections 
shall be had. 

Section 4. The lists of properties and taxes thereon in the 
several counties shall be certified to the Tax Assessors in the 
same manner, as near as may be, that land lists are now cert- 
fied under Section 1167 of the Revised General Statutes of 
Florida, and in all other respects the law governing the assess- 
ment and collection of drainage taxes, and the sale of lands for 
the non-payment of such taxes in the Everglades, shall be and 
is hereby made applicable, as near as may be, to the tax here- 
by authorized for the payment of such bonds, except that with 
respect to such tax, the Trustees of the Internal Improvement 
Fund shall, in the absence of other satisfactory bidders, buy in 
any lands sold for such tax, paying immediately the amount 
thereof, using any funds in hand, or to be appropriated by the 
State for such purposes. Such tax shall be on a parity with 
State and County taxes when two or more of such taxes are 
collected on one payment or recipt or by one tax sale. The 
sale of property for State or County or other taxes shall not 
discharge the lien of the tax authorized by this Act, nor shall 
the sale of property for this tax discharge the lien of State or 
County or other taxes having equal dignity with such tax. 
Such taxes from date of assessment shall have the force and 
effect of a judgment and execution at law against the owner 
of such property. 

Section 5. No bonds shall be hereafter issued by the Ever- 
glades Drainage District, except under this Act, nor shall any 
bonds be issued under this or any future Act, if, at the time 
they are issued the aggregate debt of said District, including 
such bonds, but deducting funds in hand applicable to the pay- 
ment, redemption or conversion of such debt, shall exceed 
Twenty-five per centum (25%) of the assessed valuation of the 
real property of the District as determined under this Act. 
Provided, however, that the Board may issue bonds addi- 
tional to the amount by Section one, to provide funds to refund 
or convert any bonds now outstanding, and may issue notes 
as provided in Section 1177 of the Revised General Statutes, 
securing the same if desired with bonds issued under this Act, 
and may also issue one or two year notes in anticipation of 
taxes levied or to be levied to pay the principal or interest of 
any bonds issued under this Act. The provisions of Sections 
1180 to 1187, inclusive of the Revised General Statutes of 
Florida, shall apply to the bonds and taxes authorized by 
this Act, when not in conflict herewith. 

Section 6. The Board shall have power, in contracting 
for the sale of any bonds, to provide for the creation and 
maintenance of the necessary sinking fund out of proceeds 
of sales of lands, and / or levy of taxes and / or proceeds of 
mortgages. 


Section 7. It is hereby determined that the benefits to 


the territory included in the Everglades Drainage District 
from the completion of the work for which the District was 
created, will exceed the cost of such completion to be financed 
by the issuance of such bonds, and that the tax authorized by 
this Act, additional to the acreage or drainage tax heretofore 
levied is in proportion to the benefits from such works to the 
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several parcels of real estate within the District, including 
the lands held by the Trustees of the Internal Improvement 
Fund. The assessment of such tax shall not be impaired, nor 
the levies thereof restricted, so long as any of the bonds now 
authorized by this Act remain unpaid. 

Section 8. Such levies, including the valuations upon 
which they are to be made, may, if necessary, be made by or 
under the order of any Court having jurisdiction to enforce 
the payment of said bonds, or of any judgment thereon against 
the District. Service in any action or proceeding against the 
District in relation to such bonds, may be made upon any mem- 
ber of the Governing Board of such District as now or here- 
after constituted, or upon any executive officer of the state 
performing any of the duties who is now or may hereafter 
be ex-officio a member of said Board. 

Section 9. Additional legislation will, if necessary, be 
enacted to assure to the purchasers and holders of the bonds 
hereby authorized, the sufficiency of the taxing power and the 
complete security of such bonds intended to be assured by 
this Act. No legislation will be enacted which will in any way 
impair such security. 

Section 10. Bonds issued or to be issued by Everglades 
Drainage District shall be eligible as security for the deposit 
of moneys of the State of Florida, counties, municipalities or 
districts, and such bonds shall be authorized investments for 
all trust funds created or operating under the laws of Florida 
and also for executors, administrators and guardians. 

Section 11. This Act shall be deemed complete in itself, 
except insofar as other Acts are specifically made applicable, 
nor shall powers hereby granted be restricted or limited by 
any other law. 

Section 12. All laws and parts of laws in conflict with 
the provisions of this Act are hereby repealed. 

Section 13. If any section or part of section of this Act 
shall be declared invalid, the remaining sections or parts of 
sections shall not be affected thereby. 

Section 14. Nothing herein shall prevent the Legislature 
from levying taxes for the administration, operation or main- 
tenance of the Everglades Drainage District. 

Section 15. Nothing herein shall alter or repeal Chapter 
8412, Laws of Florida of 1921, entitled “An Act to authorize 
and provide for the levy, assessment and collection of an an- 
nual maintenance tax on all real and personal property within 
the Everglades Drainage District of Florida.” 

Section 16. Nothing herein shall impair the power of the 
Trustees of the Internal Improvement Fund of the State of 
Florida to sell lands and/ or to take mortgages in part pay- 
ment therefor, and/ or to extend, renew, satisfy or cancel 
stch mortgages. 

Section 17. The Board of Commissioners of Everglades 
Drainage District shall adopt rules and regulations covering 
the making of valuations, the levy and payment of taxes, the 
creation and maintenance of sinking funds, and all other 
matters affecting the proceedings under this act. Such rules 
and regulations shall be approved in writing by the Attorney 
General. 

Section 18. This Act shall take effect immediately upon 
its passage and approval by the Governor or upon becoming 
a law without such approval.” 

“RULES AND REGULATIONS 
OF 
BOARD OF COMMISSIONERS 
OF 
EVERGLADES DRAINAGE DISTRICT 
ADOPTED under House Bill No. 290, Chapter 12016, Laws 


of Florida, approved April 28, 1927, entitled, “AN ACT to - 


Authorize the Issuance of Additional Bonds of the Everglades 


Drainage District of Florida, and to Provide for the Payment 
of Such Bonds.” 

1. Before issuing any bonds under such Act, the Board 
shall determine the full and just value of the several parcels 
of real property in the district, including the lands now held 
by the Trustees of the Internal Improvement Fund, and any 
lands heretofore or hereafter bought in for taxes by them, 
whether or not such lands are subject to redemption, and the 
lands and rights of way of all railroads and other public utili- 
ties in the district. The values found shall be the fair market 
values at the time of the valuation. The Board shall im- 
mediately make its determination of such valuations and shall 
prepare and file such valuations in the office of the Clerk 
of the Circuit Court of each County in the district. Notice 
that such valuations have been made and are on file at the 
office of the Clerk of the Circuit Court, and that the Board 
will meet in the City of West Palm Beach on a named date 
to hear all persons objecting to such valuations, or interested 
therein, shall be published in each County in such district, the 
first publication in each newspaper being at least thirty days 
and not more than forty days prior to the date of such hearing. 
The Board shall hold such hearing at the time and place desi- 
gnated. It may reduce any valuation theretofore made to the 
end that such valuation shall represent the fair market value 
of each parcel of real property in the district. The Board shall 
finally determine all valuations and file the valuations so 
determined in the office of the Clerk of the Circuit Court in 
each County in the district. The same procedure shall be fol- 
lowed on subsequent valuations, including any valuations 
which may be made by or under order of any Court. 

2. The Board may make levies based on any such valua- 
tions at any time within twelve months after the date on which 
it is filed. The same procedure shall be followed in publishing 
notice of such levied and holding hearings thereon as is re- 
quired in the case of valuations. Provided, that the levies may 
be made with the valuations and one notice and one hearing 
given both on valuations and levies. 

The Board may correct any errors in the amount of appor- 
tionments of such levies, but such levies shall be uniform, 
based on the valuations as finally determined, and shall be 
sufficient in amount to produce the moneys necessary for the 
prompt payment of interest and principal of said bonds, in- 
cluding contributions to sinking funds under Article 6 of these 
Rules and Regulations. 

3. In the event of any delay in the payment of any levies 
made on the lands of the Trustees of the Internal Improve- 
ment Fund, as above recited, the Board shall call upon such 
Trustees to provide for such payment out of funds in hand, 
and if no such funds are in hand, the Board shall join with the 
Trustees in requesting an appropriation by the State as re- 
quired by such Act. 

4. Whenever any lands are to be sold for taxes under 
such Act, the Secretary of the Board shall notify the Trustees 
of the Internal Improvement Fund of such sale and of the 
amount of such taxes, with costs, charges, interest and penalties, 
if any, and shall call upon such Trustees to buy in such lands 
at such tax sale, and to immediately pay the amount of such 
taxes, costs, charges, interest and penalties. If no funds are 
on hand for such payment the Board shall join with the Trus- 
tees in requesting an appropriation for such purposes, but the 
Board may accept notes of the Trustees payable out of the 
proceeds of the redemption of such lands or of the sale of 
other lands held by such Trustees, in lieu of cash on such 


_ tax sales. 


5. The Board shall make a list of all lands in the district 
held by the Trustees of the Internal Improvement Fund and 


- of all mortgages on land in the district held by the Trustees, 
and shall arrange with the Trustees for the payment to the 
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Board of all moneys received on such lands and mortgages, 
excepting only the moneys payable to the State School Fund 
and the moneys paid for taxes and to buy in the lands under 
Section 2 of said Act. It shall arrange with the Trustees to 
secure the liquidation of such mortgages, so far as may be, 
without loss of either principal or interest, requiring interest 
and taxes on mortgaged lands to be promptly paid, and turn- 
ing over the net proceeds to the sinking fund for such bonds. 

6. If any of the bonds authorized by said Act shall be 
made payable serially in substantially uniform or graduated 
maturities, the Board shall levy each year an amount suffi- 
cient, with the proceeds of the acreage tax, to produce the 
principal and interest to fall due during the succeeding year. 
For the payment of any other bonds issued under such Act, 
the Board shall create and maintain an adequate sinking fund 
for their payment. The State Treasurer shall each year as 
of January 1st, determine the cash in such sinking fund and ap- 
praise the securities therein at not exceeding par, and certify 
to the Board the amount of such fund and the amount, which, 
if thereafter annually contributed to such fund would with the 
fund on hand produce the principal at maturity of all such 
bonds outstanding, including uncancelled bonds, if any, held by 
the Board. The Board shall thereupon sepcify and fix such 
amounts as the amount to be levied for that year for such 
sinking fund, and such amount with the amount necessary for 
the payment of interest, crediting thereon the proceeds of 
the acreage tax applicable thereto, shall be levied forthwith 
in accordance with such Act. The Board may agree with the 
purchasers of such bonds, that such fund may be invested in 
bonds payable out of such funds and all bonds so purchased 
may be cancelled, and that if such bonds are not available 
for purchase, such fund shall be invested in bonds of the 
United States, or of the State of Florida, or bonds issued by 
any city, school district or county of the State, provided, that 
such bonds shall be supported by unlimited and general taxing 
power, and that the Board may in the first instance agree with 
the purchaser of Everglades Bonds, upon such reasonable 
safeguards in such investments as may seem necessary to pro- 
tect such bonds. 


7. In order to safeguard the credit of the District, the 
Board may agree with the purchasers, to levy taxes under such 
Act to create and maintain an interest fund in an amount equal 
at all times to one half year’s interest on the amount of bonds 
issued under such Act and at any time outstanding. The 
amount required for the creation of such interest fund may 
be set apart in the first instance out of proceeds of bonds. 

8. All bonds of the District shall be issued under resolu- 
tion of the Board and they shall be executed in the name of 
the Board by each member thereof and all coupons thereto at- 
tached shall be executed by fac simile signatures of the Chair- 
man and Secretary of the Board. 


9. Such bonds shall recite the fact that the State by such 
Act has agreed that the ad valorem taxes, levied under such 
Act, will be paid out of funds in hand or to be appropriated by 
the State of such purpose, on all state owned lands held by the 
Trustees of the Internal Improvement Fund, including lands 
bid in on tax sales by such Trustees, or in their name, whether 
or not such lands are held subject to redemption, and that when 
lands are sold for such taxes under such Act, they will be bid 
in by such Trustees, in the absence of other satisfactory bid- 
ders for the amount of such taxes to be paid out of funds in 
hand or to be appropriated by the State for such purpose, but 
such bonds shall not in any way recite or imply that they con- 
stitute bonds of the State of Florida. 


10. These Rules and Regulations may be amended by the 
Board of Commissioners, at any time, but any such amend- 
ment shall be approved as to legality by the Attorney Gen- 


eral. The effect and validity of the published notice required 
by the Act approved April 28th, 1927, with respect to either 
the valuations or levy of taxes and hearings thereon, shall 
not be impaired or affected by the failure to publish such notice 
in any one or more counties of the district, or by any error or 
omission in any notice as published, provided that such notice 
as in fact published in one or more newspapers published and 
circulating in the district, at least thirty days prior to the 
hearing, shall correctly state the facts required by the Act 
and the time and place of hearing. No valuation or levy made, 
and no bonds issued or other act or thing done in substantial 
compliance with such Act shall be invalidated or impaired by 
any error or omission with respect to anything required by 
these Rules and Regulations or by any error or omission which 
is not in substantial conflict with such Act.” 


By treaty of cession dated February 22, 1819, the 
Kingdom of Spain ceded to the United States in full 
property and sovereignty all territories known as East 
and West Florida, there being excepted from the prop- 
erty rights ceded only those grants of land in the ter- 
ritories made by Spain before January 24, 1818, to 
“owners in possession” who shall fulfil “all the condi- 
tions of their grants within the time limited in the 
same. in default of which the said grants shall be 
null and void.” All lands whether owned by the United 
States or other parties became subject to the sover- 
eignty and law of the United States in 1821. Under 
the cession from Spain the United States became the 
owner of all the lands under navigable waters and tide 
lands as well as all uplands including “swamp and over- 
flowed lands,” that were not covered by the grants ex- 
cepted in the treaty of cession. The excepted grants 
were ascertained and confirmed by Federal authority. 
By act of Congress approved March 3, 1821. the terri- 
tories of East and West Florida were formed into the 
territory of Florida, and on March 3, 1845, the State 
of Florida was by Act of Congress, admitted into the 
Union on equal footing with the original states. Upon 
becoming a sovereign, the State of Florida assumed 
the title to ail the lands under navigable waters and 
tide lands within its boundaries, the United States and 
other owners retaining their respective upland titles, 
the same being then subject to the State sovereignty 
and laws, and to the paramount authority of the United 
States within organic limitations. By Act of Septem- 
ber 28. 1850, the Congress granted to the State “the 
whole of the swamp and overflowed lands” in the state 
that were unsold, the fee simple title to the lands to 
vest when a patent therefor should be issued as pre- 
scribed in the act. See Little v. Williams. 231 U. S. 
335, 34 Sup. Ct. Rep. 68; Martin v. Busch, 93 Fla. 
112 So. 274. 

This grant was made to the State to enable it “to 
construct the necessary levies and drains to reclaim 
the swamp and overflowed lands” granted to the State. 
such lands or their proceeds to “be applied, exclusive- 
ly, as far as necessary, to the purpose of reclaiming 
said lands by means of the levees and drains afore- 
said.” The obligation of the State to apply the lands 
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for the purposes stated in the granting Act of Con- 
gress of September 28, 1850, rests in the sovereign 
relations of the United and the State. Trustees In- 
ternal Improvement Fund v. Root, 63, Fla. 666, text 
683. 58 South. Rep. 371; Everglades Sugar & Land 
Co. v. Bryan, 81 Fla. 75, text 84, 87 South. Rep. 68; 
Mills County v. Burlington & M. R. R. Co., 107 U. S. 
557, 2 Sup. Ct. Rep. 654; 22 R. C. L. 335. 


Pursuant to the Act of Congress of September 28, 
1850, the State of Florida has received patents to 
more than 20,000,000 acres of swamp and overflowed 
lands. Subsequent to the enactment of Chapter 610, 
chiefly in 1879 and later years, large legislative grants 
of such lands were made to railroad and canal com- 
panies to secure transportation facilities and conse- 
quential improvement and development of the lands. 
Soon after the beginning of the legislative practice 
of making large grants of swamp and overflowed lands 
to railroad companies as in Chapter 3167 and Chapter 
3335, Laws of Florida, Governor Bloxham secured the 
enactment of, and himself approved, March 4, 1881, 
Chapter 3326, Laws of Florida, providing “that any 
and all grants of lands other than the alternate sec- 
tions within the usual six mile limit made or that 
may be made by any Act passed, or to be passed at 
the present session of the legislature, shall be sub- 
ject to the rights of all creditors of the Internal Im- 
provement Fund, and to the trusts to which said fund 
is applicable and subject under the Act approved Janu- 
ary 6, 1855, and entitled “AN ACT to provide for and 
encourage a liberal system of Internal Improvement in 
this State,” and subject to control, management and 
sale and application of said fund and the lands con- 
stituting the same by the Trustees of the Internal Im- 
provement Fund, for the purposes of said trust under 
said Act.” 


This law was re-enacted and extended as Section 
440, Revised Statutes, 1892; Section 629, General 
Statutes, 1906; Section 1078, Revised General Sta- 
tutes, 1920. See Section Compiled Laws, 1927. 

One patent, known as Everglades Patent, No. 137, 
(90 Fla. 452, 457, 108 So. 191) was issued to the State 
in April, 1903, covering unsurveyed swamp and over- 
flowed lands described by metes and bounds of “an 
estimated area of two million eight hundred and 
sixty-two thousand, two hundred and eighty (2,862,- 
280.00) acres,” the lands being contiguous to and 
largely south of Lake Okeechobee, a navigable fresh 
water lake in the southern part of the State of Florida. 


The Constitution of 1838-9, framed for the then 
future State of Florida, and promulgated at St. Joseph, 
on the Gulf Coast of Florida, on January 11, ‘1839, 
which was subsequently ratified at a territorial elec- 
tion, and became the Constitution of the State of Flor- 
ida upon its admission into the Union as a State 
March 3, 1845, contained the following: “A liberal 
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system of Internal Improvements being essential to 
the development of the resources of the country, shall 
be encouraged by the government of this State, and 
it shall be the duty of the General Assembly, as soon 
as practicable to ascertain by law, proper objects of 
improvement in relation to roads, canals, and navigable 
streams, and to provide for a suitable application of 
such funds as may be appropriated for such improve- 
ments.” Sec. 2 Act XI. The same organic provision 
in substance appears in the Constitutions of 1861 and 
1865. Chapter 332, Acts of 1851 and Chapter 496, 
Acts of 1853, relating to the swamp and overflowed 
lands of the State, were enacted prior to Chapter 610, 
Laws of Florida, approved January 6, 1855, which 
latter Act provides for the management and disposition 
of the swamp and overflowed lands belonging to the 
State under the Act of Congress of September 28, 1850. 
By the latter statute, enacted under the Constitution of 
1838-9, the lands were vested in the Governor and 
four other State officers and their successors in of- 
fice as Trustees of the Internal Improvement Fund, 
with stated powers and duties with reference to the 
swamp and overflowed lands, one of the provisions 
being that such Trustees shall “make such arrange- 
ments for the drainage of the swamp or overflowed 
lands, as in their judgment may be most advantageous 
to the Internal Improvement Fund, and the settlement 
of the land.” This and other provisions of Chapter 
610, Acts of 1855, have been continued in force by 
re-enactment. See Rev. Stats. 1892, Secs. 428, 432, 
et sec; Gen. Stats. 1906, Secs. 616, 620, et seq; Rev. 
Gen. Stats. 1920, Secs. 1054, 1070, et seq; Compiled 
Laws, 1927, Secs. ; 


Predicated upon the provisions as to the swamp 
and overflowed lands and as to the powers and duties 
conferred upon the Trustees of the Internal Improve- 
ment Fund, under Section 16, Chapter 610, and Chap- 
ter 3326, Laws of Florida, the legislature by enacting 
Chapter 5377, Acts of 1905, made provision for drain- 
age operations by the Trustees of the Improvement 
Fund as a Board of Drainage Commissioners. The 
validity of this Act was contested and it was amended 
by Chapter 5700, Acts of 1907, by which a drainage 
district was created in the Everglades territory cover- 
ing much more lands than the Everglades Drainage 
District now contains. Chapter 6456, Acts of 1913, 
established the Everglades Drainage District, defined 
its boundaries covering less territory than was in the 
district formed by Chapter 5709, Acts of 1907, and 
levied a graduated acreage tax for the drainage oper- 
ations to be prosecuted by a “Board of Commissioners 
of Everglades Drainage District,’ composed of the 
State officers who are the “Trustees of the Internal 
Improvement Fund,” under Chapter 610, Acts of 1855; 
Rev. Gen. Stats. 1920, Sec. 1055; Compiled Laws 1927, 
Secs. ‘ 
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Acts of the Legislature relating to the Internal Im- 
provement Fund and to reclamation of the Everglades, 
and the drainage of swamp and overflowed lands are 
as follows: 


Chapter 332, Approved January 24, 1851; 


Chapter 496, Approved January 10, 1853; 

Chapter 610, Approved January 6, 1855; Internal Improve- 
ment Fund; 

Chapter 3639, Acts 1885 Providing for Committee to In- 
vestigate Drainage Matters; 

Chapter 5377, Acts 1905, Original Everglades Drainage 
Bill; 

Chapter 5709, Acts 1907, Amending Chapter 5377, Fixing 
Boundaries and Taxes; 

Chapter 6457, Acts 1913, Sale of Lands by Trustees; 

Chapter 6453, Acts 1913, Trustees to Borrow Money for 
Drains; 

Chapter 6454, Acts 1913, Board of Drainage Commission- 
ers to Borrow; 

Chapter 6456, Acts 1913, Boundaries and Acreage Tax 
Established; 

Chapter 6957, Acts 1915, Zones and Tax Changed; Bonds; 

Chapter 7303, Acts 1917, Drainage Tax Certificates; 

Chapter 7305, Acts 1917, Taxation and Bonds; 

Chapter 7861, Acts 1919, Sale Reclaimed Lands, not 
Swamp and Overflowed; 

Chapter 7862, Acts 1919, Boundaries Restated, Zones and 
Taxes Changed; Bonds; 

Chapter 7863, Acts 1919, Lists of Lands to Counties for 
Taxation; 

Chapter 
Certificates; 

Chapter 7865, Acts 1919, Canals and Rights-of-Way, Con- 
demnation; 

Chapter 7866, Acts 1919, 
Everglades Drainage District; 

Chapter 7891, Acts 1919, Sale Reclaimed Lands; 

Chapter 7892, Acts 1919, Land Surveys Validated; 

Chapter 7943, Acts 1919, Fire Protection in Everglades; 

Chapter 7944, Acts 1919, Lock in West Pailm Beach Canal; 

Chapter 8412, Acts 1921, One Mill Ad Valorem Mainten- 
ance Tax; 

Chapter 8413, Acts 1921, Zones and Acreage Tax Chang- 
ed; Bonds; 

Chapter 

Chapter 
glades; 

Chapter 8525, Acts 1921, Trustees May Exchange Lands; 

Chapter 8558, Acts 1921, Canal Right-of-Way, Condemn- 
ation; 

Chapter 8559, Acts 1921, Bonds Validated; 

Chapter 8560, Acts 1921, Contracts and Bonds Validated; 

Chapter 9119, Acts 1923, Zones and Acreage Tax Changed; 

Chapter 9131, Acts 1923, Redemption Lands Sold for Taxes; 

Chapter 9132, Acts 1923, Transfer to Trustees certain 
Drainage Tax Certificates; 

Chapter 9298, Acts 1923, Sale or Lease for Oil, Gas, or 
Mineral Purposes; 

Chapter 9290, Acts 1923, Validation Drainage Tax Certi- 
ficates; 

Chapter 10024, Acts 1925, Sale Unredeemed Lands; 

Chapter 10026, Acts 1925, Boundaries Fixed, Zones and 
Tax Changed; Bonds; 

Chapter 10027, Acts 1925, Bonds and Redemption; 

Chapter 10110, Acts 1925, Obstruction Canals Prohibited; 

Chapter 10113, Acts 1925, Penalty for Fire; 


7864, Acts 1919, Sale of Lands Covered by Tax 


Sub-Drainage District within 


8414, Acts 1921, Fire Protection in Everglades; 
8442, Acts 1921, Experiment Station in Ever- 


Chapter 10114, Acts 1925, Penalty Damaging Drainage 
Works; 

Chapter 10116, Acts 1925, Board Fire Control; 

Chapter 10121, Acts 1925, Hollywood Drainage District 
Annexed; 

Chapter 10161, Acts 1925, Sale of Moss by Trustees; 

Chapter 12003, Acts 1927, Validation of Districts and 
Bonds; 

Chapter 12006, Acts 1927, Bonds Partly Payable by Ad 
Valorem Tax; 

Chapter 12016, Acts 1927, Additional Bonds and Ad Val- 
orem Tax; 


Chapter 12017, Acts 1927, Zones 


and Acreage Taxes 


Changed; 


Chapter 12024, Acts 1927, Liability for Fires; 

Chapter 12429, Acts 1927, Lease Sovereignty Lands for Oil. 

WHITFIELD, J., (after stating the facts.) 

The appeal in each case is from an order over- 
ruling a demurrer to a bill of complaint brought by a 
tax payer to enjoin the issue of bonds by the Board 
of Commissioners of the Everglades Drainage Dis- 
trict and also to enjoin the levy of taxes to pay the 
bonds as authorized by Chapter 12016, Acts of 1927, 
the contention being that Chapter 12016 violates stated 
provisions of both the State and the Federal Constitu- 
tions. 

The Everglades Drainage District was formed by 
Chapter 6456, Acts of 1913, which Chapter supplement- 
ed Chapter 5709, Acts of 1907. Bonds were issued 
and an acreage tax has been levied and collected on 
the lands to be drained. See Chap. 12017, Acts of 
1927, amending previous statutes. Under Chapter 
8412, Acts of 1921, a one mill maintenance tax was 
levied on all property in the district. From these sour- 
ces the funds used in the drainage operations have been 
received. The validity of the district and of the acre- 
age tax have been adjudicated. Lainhart v. Catts, 73 
Fla. 735, 75 South. Rep. 47; Bannerman v. Catts, 80 
Fla. 170, 85 South. Rep. 336; Berry v. Hardee, 83 Fla. 
531, 91 South. Rep. 685. The maintenance tax levied 
by Chapter 8412, Acts of 1921, was held valid in Rich- 
ardson v. Hardee 85 Fla. 510, 96 South. Rep. 290. The 
contest here is as to the levy of an ad valorem assess- 
ment under Chapter 12016, Acts of 1927, for additional 
drainage funds. The assessment made under Chapter 
12016 for 1927 is 1/5 of a mill on the dollar ad valorem 
tax on all the real property in the district, the collec- 
tions to be used for paying interest and principal of 
bonds to be issued to raise funds for purposes of drain- 
age; and such tax may be regarded as being in the 
nature of a special assessment for benefits. 

Chapter 12016, Acts of 1927, copied in full in the 
statement, authorizes the Board of Commissioners of 
the Everglades Drainage District “to issue negotiable 
bonds of the District in amount of Twenty Million 
($20,000,000.00) Dollars in addition to bonds now out- 
standing, in order to complete the work for which 
said district was created.” 

Section 2 of the Act appropriated “for the payment 
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of such bonds, proceeds of the acreage taxes herefore 
or hereafter levied in such district, over and above 
the amounts which the Board may use for payment or 
redemption of bonds now outstanding and payable ex- 
clusively out of such acreage taxes. As further secur- 
ity for the sole purpose of paying or redeeming bonds 
authorized by ‘this Act, there is hereby authorized, 
levied and assessed, beginning with the year 1927, an 
annual ad valorem tax, or a tax from time to time, on 
the real property in such district, additional to such 
acreage or drainage tax, in such amount or amounts 
as shall be necessary for the payment of such bonds.” 

“Section 7. It is hereby determined that the benefits to 
the territory included in the Everglades Drainage District from 
the completion of the work for which the District was created, 
will exceed the cost of such completion to be financed by the 
issuance of such bonds, and that the tax authorized by this 
Act, additional to the acreage or drainage tax heretofore levied, 
is in proportion to the benefits from such works to the several 
parcels of real estate within the District, including the lands 
held by the Trustees of the Internal Improvement Fund. The 
assessment of such tax shall not be impaired nor the levies 


thereof restricted, so long as any of the bonds now authorized 
by this Act remain unpaid.” 


Chapter 12016, Acts of 1927, is asserted to be in- 
valid on numerous grounds which need not be discuss- 
ed in detail. The vision of Section 2 of the Act that 
the lands within the drainage district held by the Trus- 
tees of the Internal Improvement Fund shall be sub- 
ject to the taxes imposed by the Act and that the 
Trustees shall pay such taxes out of funds in hand “‘or 
to be appropriated by the State for such purposes,” 
can, as to the provision quoted, lawfully have refer- 
ence only to funds derived from the swamp and over- 
flowed lands that were by Chapter 610, Acts of 1855, 
(Secs. 1054, 1055 et seq., Rev. Gen. Stats. 1920) vested 
in the Trustees of the Internal Improvement Fund, and 
it is here held that such is the proper interpretation 
of that provision of the act. 


There may be lands belonging to the Internal Im- 
provement Fund that are not in the Everglades Drain- 
age District and there may also be assets of the Inter- 
nal Improvement Fund that are not “funds in hand” 
of the Trustees of the Internal Improvement Fund. If 
so, the words “or to be appropriated by the State for 
such purposes,” contained in Sections 2 and 4 of Chap- 
ter 12016, must be construed to have reference to such 
lands and assets of the Internal Improvement Fund 
that may “be appropriated by the State for” the pur- 
pose of paying the special assessment ad valorem tax 
authorized by the statute to be levied on the Internal 
Improvement Lands in the district or that may “be ap- 
propriated by the State for’ the purpose of buying in 
lands in the district that are soid for the non-payment 
of the ad valorem drainage tax under the statute. Oth- 
erwise, the words “or to be appropriated by the State 
for such purposes” that are contained in Sections 2 
and 4 of Chapter 12016, would be inoperative and 


should be regarded as eliminated from the Statute. The 
words “or to be appropriated by the State for such 
purposes,” as they appear in Sections 2 and 4 of Chap- 
ter 12016, cannot place upon the State any obligation 
whatsoever, legal or otherwise, to appropriate any 
money, funds, or assets of any nature from the State 
Treasury, except those arising from the use or sale 
of the swamp and overflowed lands that were vested 
in the Trustees of the Internal Improvement Fund 
as Trustees for drainage and other trust purposes by 
Chapter 610, Acts of 1855, when the Constitution of 
1838 was in force and prior to the adoption of the 
Constitutions of 1868 and 1885. The words “to be 
appropriated by the State” are construed to mean, “to 


be appropriated by the legislature of the State,’ and 
to refer to appropriations from the assets of the Inter- 


nal Improvement Fund as pointed out in this opinion 
which would in no wise violate the provisions of the 
constitution. Any other interpretation would render 
the quoted provision repugnant to Section 6, Article 
IX of the State Constitution of 1885, relative to the 
issue of State bonds. The bonds authorized to be is- 
sued by Chapter 12016, Acts of 1927, are obligations 
of the Everglades Drainage District and not of the 
State of Florida. The State is in no way whatever 
bound to pay the principal or the interest on the bonds 
and the State cannot directly or indirectly pay such 
bonds by State taxation without violation of Section 
6, Article IX, of the State Constitution. Likewise the 
provision of Section 4 of the Act that the Trustees of 
the Internal Improvement Fund shall, in the absence 
of other satisfactory bidders, buy in any lands sold 
for the non-payment of the tax, using any funds in 
hand, “or to be appropriated by the State for such 
purposes,” can, as to the part thereof last quoted, 
lawfully have reference only to the swamp and over- 
flowed lands or their proceeds held by the Trustees of 
the Internal Improvement Fund. The payment of taxes 
with State funds, other than assets of the Internal 
Improvement Fund, for the purchase of lands sold for 
non-payment of drainage taxes, wouid in effect be the 
payment by the State of the principal and interest 
of the bonds to be issued by the Everglades Drainage 
District. In view of the limitations contained in Sec- 
tion 6, Article IX, of the State Constitution, as inter- 
preted by the Supreme Court of Florida, the State 
cannot legally in any form or manner, either directly 
or indirectly or contingently pay or be obligated to pay 
the whole or any part of the principal or the interest 
of the bonds authorized to be issued by the Everglades 
Drainage District. The bond obligation is that of the 


district alone, though the drainage operations are by 
virtue of the statute conducted by State officials who 


under Chapter 610, Acts of 1855, are ex officio Trustees 
of the Internal Improvement Fund, and who under 
Chapter 6456, Acts of 1913, constitute the Board of 
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Commissioners of the Everglades Drainage District. 
The swamp and overflowed lands granted to the State 
by Act of Congress of September 28, 1850, to be used 
as far as necessary for drainage purposes, were by 
the Legislative Act of 1855 Chapter 610, placed in a 
“distinct and separate fund”, in trust for drainage and 
other purposes; and this was the status of such fund 
when the Constitution of 1868 and 1885 were adopted. 

The provision of Section 4 of Chapter 12016 that 
“such taxes from date of assessment shall have the 
force and effect of a judgment and execution at law 
against the owner of such property,” is inoperative to 
bind the State or to deprive persons of property with- 
out due process of law; and the provision may be re- 
garded as eliminated. 

The statute cannot and does not pledge or loan 
the credit of the State of the Everglades Drainage 
District, and therefore does not violate Section 10, 
Article IX, of the State Constitution. Section 10 of 
the Act, relating to the use of the bonds as security 
for deposits of public funds and for investments of 
trust funds, etc., may be regarded as eliminated since 
it is not germane to or properly connected with the 
subject expressed in the title of the Act. See Carr v. 
Thomas, 18 Fla. 736. 


If Sections 8, 9 and 11 or any part thereof be ad- 
judged to be invalid, such invalid section or sections 
or part or parts thereof may be inoperative without 
affecting the remainder as an effective law. The same 
may be said of any other provision that is not essential 
to the main purpose of the enactment. Other provis- 
ions of the Act that are specifically asserted to be in- 
valid, appear to be properly connected with the one 
general subject that is briefly expressed in the title 
of the Act; and it is not to appear that any challenged 
portion of the Act not herein specifically discussed and 
adjudicated, is violative of any identified provision of 
organic law. The title of the Act is sufficient to ex- 
press a single subject and is not in any way mislead- 
ing as to its valid provisions. 


The Everglades Drainage District is a statutory 
subdivision of the State for special governmental pur- 
poses. It embraces a large portion of each of several 
counties, and the administration of its governmental 
affairs is wholly distinct from the government of the 
several counties. The provisions of Chapter 12016 
that are sustained, are not repugnant to provisions of 
the constitution relating to the duties of county of- 
ficers. 


It is competent for the legislature, as an incident to 
the formation of a taxing district for governmental 
purposes to impose administrative duties upon state 
or other officers to effectuate the objects of the dis- 
trict, there being no express or implied organic pro- 
visions to the contrary. See State ex rel v. Fearnside. 
87 Fla. 349, 100 So. 256. 


As the drainage operations are designed to benefit 
the lands in the district, the legislature had the power 
to levy the special assessment ad valorem tax upon 
the real property in the district without including per- 
sonal property, and Section 1, Article [IX of the Consti- 
tution, relating to general taxation, is not violated. 

The ad valorem tax authorized by Chapter 12016 
is not double taxation; nor is it an unlawful delegation 
of the taxing power. It is a provision to pay for bonds 
issued to raise additional funds within definite limita- 
tions to effectuate a governmental improvement, the 
benefits to the property assessed being determined by 
a statute that has a basis in existing facts and rea- 
sonable expectations and not predicated upon mere 
vague conjecture or prophesy. 

The essential portions of the statute authorizing 
bonds to be issued, and providing for an ad valorem 
tax if necessary to pay the bonds, not being invalid, the 
complainant, to get any relief, must clearly show that 
its property is unlawfully included in the district or is 
otherwise illegally assessed under the statute. The 
validity of the drainage district is not in question. 

All forms of special assessments for local public 
improvements or facilities must have fair relation to 
benefits that reasonably may be expected to accrue 
to the value or to the uses of the property so specially 
assessed; and such special assessments must not, by 
reason of arbitrary action or unjust discrimination or 
otherwise, violate the due process or equal protection 
or other provisions of organic law. Where the public 
improvements contemplated and the method of the spe- 
cial assessments and the anticipated benefits are de- 
termined by direct legislative enactment, such de- 
terminations will not be disturbed by the courts un- 
less an abuse of power or purely arbitrary and oppres- 
sive action is clearly shown in appropriate proceedings 
duly taken by parties who have not acquiesced in the 
action taken and have not abandoned or waived their 
rights and who are otherwise entitled to complain. 
Administrative determinations under legislative au- 
thority as to improvements to be made and as to the 
method, rate or amount of special assessments to be 
imposed, or as to contemplated benefits to, and the 
apportionment of burdens on, the property so specially 
assessed, are not conclusive; but such administrative 
determinations, when regularly made, will be given due 
weight and consideration by the courts in determining 
by appropriate procedure duly taken, whether the au- 
thority conferred had been properly exercised and 
whether private rights have been unlawfully invaded. 

All lands in a duly and fairly formed drainage 
district may be specially assessed for drainage purposes 
if they reasonably may be benefited directly or in- 
directly by drainage operations; and no land in the 
district is exempt from a just special assessment mere- 
ly because it may not receive a direct or and exactly 
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equal benefit from the drainage, where no arbitrary 
rule resulting oppressively has been applied. 


While special assessment ad valorem taxes levied 
upon lands in special taxing districts formed by the 
legislature for public improvements as well as special 
assessments made by municipalities under statutory 
authority upon abutting property for street improve- 
ments, should in any case have just relation to bene- 
fits that may reasonably be expected to accrue to the 
property that is assessed, there are material differ- 
ences in the scope and purposes of the two classes of 
assessments that may require the application of some- 
what different principles of law within controlling 
limitations. In a street or other similar public im- 
provement or when abutting or contiguous property 
only is specially assessed to pay for the public im- 
provement or facility, the special assessments should 
not exceed the benefits resulting directly, specially 
and peculiarly to the property specially assessed, and 
the special assessments should be fairly apportioned 
as between those who should pay for the public im- 
provement, and the improvement contemplated should 
be reasonable in view of all pertinent conditions af- 
fecting its use. 


Where a special taxing district is formed for local 
improvements, the special assessments may extend 
throughout the district and are usually much less burd- 
ensome and the benefits are more general and indirect. 
The taxing district system of special assessments con- 
templated a wider and more general distribution of 
the assessment burden, having relation to ultimate gen- 
eral public benefits and advantages to the district as 
a whole. In this as in all other cases, the improvement 
contemplated should be reasonable and appropriate for 
a lawful purpose and the special assessment as made 
should be reasonable in amount and fairly apportion- 
ed according to benefits. Good faith and substantial 
justice and not equality of benefits and burdens are 
required. Lands in a drainage district abutting the 
area to be drained, might to some extent be more di- 
rectly benefitted by the drainage than are other lands 
not so contiguous; but all lands within an area that 
reasonably may be directly or indirectly benefitted by 
the drainage, as well as the area to be drained, may 
be formed, into a taxing district, and may justly, be 
required to bear their fair proportions of a reasonable 
special tax burden to pay for the improvement designed 
for a common benefit in the district. The amount of 
the special assessment should not substantially exceed 
the benefits that may reasonably be expected to accrue 
to the property specially assessed and the assessment 
as made should not be arbitrary or unjustly discrimi- 
nating in view of all pertinent conditions; and the bene- 
fits to the property assessed should have a reasonable 
basis in existing facts or reasonable expectations and 
should not rest upon mere vague conjecture or proph- 


esy. In the absence of arbitrary action or other abuse 
of power, it is within the law making discretion to de- 
termine the limits of the taxing district, and the 
method of assessing and apportioning the burden that 
is imposed for the common benefit of the district 
considered as an entirety. A reasonable ad valorem tax 
upon just valuations may be imposed by legislative 
authority upon lands in a taxing district for drainage 
purposes, where the project is of such a nature that a 
common public benefit that is more or less peculiar 
to the district reasonably may be anticipated from 
drainage operation. It is not essential that all the 
lands in a drainage district shall receive a direct bene- 
fit from the drainage commensurate with the tax 
burden, nor is it material that lands not in the taxing 
district may also be benefitted, where there is no arbi- 
trary inclusion or exclusion of lands in forming the 
district, and no arbitrary imposition or apportionment 
of the burden, and no illegal or arbitrary or unreas- 
onable action in the exercise of the power or authority 
in levying the tax or in the plan or prosecution of the 
drainage operations. The benefits in a taxing district 
may be general, indirect and prospective. 


Where a local public improvement or facility is 
directly or indirectly, but peculiarly though incident- 
ally or generally, beneficial to a local community or to 
a particular portion of the State or of a county, it is 
within the power of the legislature by valid enactment 
to formulate a special taxing district including there- 
in property that reasonably may be benefitted gener- 
ally or incidentally by the contemplated local improve- 
ment or facility, and to levy a reasonable tax upon all 
the real estate included in the district to pay for the 
local improvement or facility; and such legislative en- 
actment will not be declared to be invalid by the courts 
unless the action is clearly arbitrary and oppressive 
and plainly violates organic rights. In the absence of a 
flagrant abuse of legislative power of purely arbi- 
trary legislative action, which invades organic proper- 
ty rights, the State may by statute establish a drain- 
age district and tax lands therein for local improve- 
ments; and none of such lands may escape appropri- 
ate taxation for the local improvement, solely because 
they will not receive direct or exactly equal benefits, 
where no arbitrary and oppressive action is clearly 
and fully shown. See Miller & Lux v. Sacramento & 
San Joaquin Drainage Dist., 256 U. S. 129, 41 Sup. Ct. 
Rep. 404; Valley Farms Co. of Yonkers v. Westchester 
County, 261 U. S. 155, 43 Sup. Ct. Rep. 
261; Hanks v. Little River Drainage Dist., 239 
U. S. 254 Sup. Ct. 58; Embree v. Kansas 
City & Liberty Boulevard Road Dist., 240 U. 
S. 242, 36 Sup. Ct. Rep. 317; Cole v. Norborne Land 
Drainage Dist., 270 U. S. 45, 46 Sup. Ct. Rep. 196; 
Branson v. Bush, 251 U. S. 182, 40 Sup. 40 Sup. Ct. 
Rep. 113; Missouri Pac. R. Co. v. Western Crawford 
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Road Imp. Dist., 266 U. S. 187, 45 Sup. Ct. Rep. 31; 
Kansas City Southern R. Co. v. Road Imp. Dist. No. 
3 of Sevier County, Ark., 266 U. S. 379, 45 Sup. Ct. 
Rep. 136; Richardson v. Hardee, 85 Fla. 510, 96 South. 
Rep. 290; Los Angeles County Flood Control Dist. v. 
Hamilton, 177 Cal. 119, 169 Pac. Rep. 1028; Milheim 
v. Moffat Tunnel Improvement Dist., 262 U. S. 710, 
43 Sup. Ct. Rep. 894; Withnell v. Ruecking Const. Co., 
249 U. S. 68, 39 Sup. Ct. Rep. 200; Hunter v. Ownes, 
80 Fla. 812, 86 South. Rep. 839. 

In Norwood v. Baker, 172 U. S. 269, 19 Sup. Ct. 
Rep. 187; Myles Salt Co. v. Board of Com’rs of Iberia 
& St. Mary Drainage Dist., 239 U. S. 478, 36 Sup. Ct. 
Rep. 204; Kimama Highway Dist. v. Oregon Short 
Line R. Co., 298 Fed. Rep. 431, the action taken was 
shown to be “palpably arbitrary and plain abuse” 
of power, thereby in effect taking property without due 
process of law; and in Kansas City Southern R. Co. 
v. Road Imp. Dist. No. 6 of Little River County, 256 
U. S. 658, 41 Sup. Ct. Rep. 604; Thomas v. Kansas 
City Southern R. Co., 261 U. S. 481, 43 Sup. Ct. Rep. 
440; Road Imp. Dist. No. 1 of Franklin County, Ark. 
v. Missouri Pac. R. Co., 247 U.S. , 47 Sup. Ct. Rep. 
563; Gast Realty & Improvement Co. v. Schneider 
Granite Co., 240 U. S. 55, 36 Sup. Ct. Rep. 254, un- 
just and arbitrary discrimination was shown in im- 
posing the assessment burdens thereby denying the 
equal protection of the laws. See also Paul Bros. v. 
Long Branch and Lakeside Special Road and Bridge 
Dist., 83 Fla. 706, 92 South. Rep. 687; Consolidated 
Land Co. v. Tyler, 88 Fla. 14, 101 South. Rep. 280; 
Willis v. Special Road & Bridge Dist. No. 2, Osceola 
County, 73 Fla. 446, 74 South. Rep. 495; Atlantic ‘Coast 
Line Railway v. City of Gainesville, 83 Fla. 275, 91 
So. 118; K. C. S. R. Co. v. May, 2 Fed. Rep. (2d) 680; 
Atlantic Coast Line R. Co. v. City of Lakeland, Flor- 
ida, decided June Term, 1927. 


The lands included in the Everglades Drainage 
District (Chap. 5709, Acts 1907; Chap. 6456, Acts 
1913) are among the swamp and overflowed lands 
granted to the State by Act of Congress approved 
September 28, 1850, the granting Act providing that 
“the proceeds of said lands, whether from sale or by 
direct appropriation in kind, shall be applied, exclus- 
ively as far as necessary, to the purpose of reclaiming 
said lands by means of levees and drains.” See Chap- 
ter 332, Acts of 1851, and ‘Chapter 496, Acts of 1853, 
for the first enactments by the State with reference 
to the lands granted to the State by the Act of Con- 
gress of September 28, 1850. 

The obligation of the State to drain the granted 
lands was recognized in the enactment of Chapter 610, 
approved January 6, 1855, which placed the lands in 
a separate fund to be called the Internal Improvement 
Fund of the State of Florida, and vested the lands in 
the Governor of the State and four other named State 


officials and their successors in office as Trustees of 
the Internal Improvement Fund of Florida, in trust for 
the purposes defined by the statute. Section 16 of the 
Act provides “that the Trustees of the Internal Im- 
provement Fund shall make such arrangements for 
the drainage of the swamp or overflowed lands, as 
in their judgment may be most advantageous to the 
Internal Improvement Fund, and the settlement and 
cultivation of the lands.” Sec. 1070, Rev. Gen. Stats. 
1920. In furtherance of the duty and _ purpose to 
comply with the granting Act of Congress requiring 
the lands to be drained, the State officers and their 
successors in office who are by Chapter 610, Trustees 
of the Internal Improvement Fund with statutory 
powers and duties with reference to draining the 
swamp and overflowed lands, are by Chapter 6456, 
Acts of 1913, (succeeding Chapter 5377, Acts of 1905 
and Chapter 5709, Acts of 1907) made the “Board of 
Commissioners of Everglades Drainage District,” with 
authority to establish and construct a system of canals, 
levees, dikes, draws, locks and reservoirs to reclaim 
the lands within the district. See other statutes list- 
ed in the statement. 

The Everglades drainage improvements are govern- 
mental and extensive, having reference to surface 
drainage, flood control, health, sanitary, transporta- 
tion, land development and common betterment, and 
may extend to surface irrigation and perhaps other 
public improvements and enterprises designed to en- 
hance the general welfare. 


The annual rainfall in that latitude is relatively 
very great, and the larger part of the yearly rainfall 
is usually in sort periods causing floods. Flood con- 
trols as well as public safety and health are among 
the public improvements designed by the drainage 
operations in the Everglades Drainage District; and 
such improvements are necessarily beneficial to the 
district as a whole, affording direct or indirect bene- 
fits to all the lands in the district, by increasing the 
value and uses of the lands. Improved flood control, 
and safety, health and sanitary conditions increase the 
uses and value of lands upon elevations or ridges as 
well as other lands in the district. The need of flood 
control and its benefits to public safety and health 
and to the lands in the entire district are obvious 
upon a consideration of the history and conditions of 
the Everglades section and the adjacent territory. 
This has been recognized by the Federal grant of 
swamp and overflowed lands to the State in providing 
that such lands or their proceeds should be used for 
constructing levees and drains, which are appropriate 
to flood control as well as to surface drainage and 
other improvements. 

Likewise, the State statutes contemplate the con- 
struction of “canals, drain, dikes, dams, locks and 
reservoirs” etc., in the drainage district. Sec. 1155, 
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Rev. Gen. Stats. 1920. Chapter 12016 authorizes bonds 
and the ad valorem assessment to secure additional 
funds “in order to complete the work for which the 
drainage district was formed.” 

The history and the well known actual conditions 
of a public nature affecting the controversy, of which 
the court takes judicial notice, contradict the allega- 
tions that the drainage operations in the district can- 
not benefit complainant’s lands, and the demurrer 
does not in legal contemplation admit such allega- 
tions to be true in point of fact. 

The controversy here does not relate to an assess- 
ment against abutting property to pay for a street 
improvement that should be a special, peculiar and 
direct benefit to the abutting property at least equal 
to the assessment. But the contest is as to an ad 
valorem assessment upon all the lands in a taxing dis- 
trict formed by statute to provide for a public im- 
provement that is a general and common benefit to 
the district as an entirety. For a general, common, 
public benefit to a taxing unit as a whole, lands in 
the taxing unit may be reasonably assessed by legis- 
lative authority even though the lands as such are 
not immediately or directly benefitted by the public 
improvement, when the assessment is not an abuse 
of authority. 


Every case of special assessments involving ques- 
tions as to benefits to the property assessed should be 
determined by the application of appropriate rules 
of law to the facts then adduced. 


The legislative, executive and judicial records and 
proceedings in this State indicate that the drainage 
of the Everglades and adjacent territory is a necessary 
and primary step in the reclamation, improvement 
and development of that section that will greatly en- 
hance the value and uses of lands in that portion of 
the State; and further that the drainage already ac- 
complished has greatly increased the value and utility 
of the lands far beyond as well as within the area that 
needed draining. The benefits are general and indirect 
to the locality at large as well as special and immediate 
to lands that needed drainage or to adjacent or contigu- 
ous lands. It is within the province of the law making 
department—the legislature—to determine what area 
shall be specially assessed for drainage purposes; and 
a statutory determination will not be disturbed by 
the courts in the absence of a clear and full showing 
or arbitrary action or a plain abuse, Houck v. Little 
River Drainage Dist., 239 U. S. 254, 36 Sup. Ct. Rep. 
58; Lainhart v. Catts, 73 Fla. 735, 75 South. Rep. 47. 
And even though the taxing district could reasonably 
have included other lands because they are also benefit- 
ted, the omission of such lands from the district will not 
render the district or the tax levied therein illegal, in 
the absence of a clear showing of abuse of legislative 
power or arbitrary action that inevitably takes prop- 


erty without due process, or of unjust discrimination 
that denies the equal protection of the laws to property 
owners in the district. Where indirect benefits of a 
general nature may reasonably be expected to accrue 
to the taxing district as an entirety, particular pieces 
of property may not be relieved of a fair assessment 
merely because such property does not need drainage 
or is not benefitted equally with other property in the 
district, since exact equality is not attainable as to 
the levy or as to the apportionment of assessments for 
benefits. In special assessments reasonable determin- 
ations and substantial justice are the requisites; and 
a wider latitude of action is accorded to a legislature 
than to an administrative body. The courts do not 
interfere with legislative or administrative determin- 
ations of levies and apportionments of special assess- 
ments for benefits, whether the benefits be special and 
direct or general and indirect, unless a clear abuse of 
legislative power or administrative authority is duly 
shown, and substantial organic or fundamental prop- 
erty rights which have not been abandoned or waived 
or released are thereby violated. 


The drainage of the Everglades is not a local un- 
dertaking initiated by interested parties merely to 
relieve the overflowed lands of surface water for the 
sole benefit of the lands to be drained; but the drain- 
age being done in the Everglades Drainage District 
is by a State Agency, under statutory authority. The 
drainage removes surface water, reduces the level of 
subsurface percollasting water and makes the lands all 
over the district more useful for high development. 
The public improvement is designed for the immedi- 
ate and potential permanent general benefit to the 
entire statutory district containing millions of acres, 
by making the lands both public and private that are 
affected by surplus water, fit for the improvement 
and development by growing thereon fruit, vegetable 
and staple crops, livestock and other products, by the 
erection of commercial, residential and other struc- 
tures, by establishing business enterprises, transporta- 
tion facilities, better flood control, sanitary, health and 
general welfare conditions, and by making the lands 
in the district that are not overflowed, more access- 
ible from and over lands to be drained, and more valu- 
able for all useful purposes. Such development and 
improvement will certainly be an indirect, if not also 
a direct, benefit to all the lands in the district, in that 
the enhanced utilization of the vast area of drained 
lands will inevitably result in an increase of popula- 
tion, commercial activities, pleasure and health re- 
sorts and varied products of the entire district, with a 
great increase in the values of the lands and in the 
business conducted in the district, which increases in 
values and uses, with better health, transportation 
and general welfare conditions, will extend to residen- . 


tial as well as to business, producing and other prop- 
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erties in the district, whether some of them actually 
need draining or not. See Los Angeles Co. v. Hamil- 
ton, 177 Cal. 119, 169, Pac. 1028. The bill of com- 
plaint alleges that some of the canals of the drainage 
operations in the district are being utilized to dispose 
of the surplus surface water upon complainants and 
other lands in Coral Gables and Hialeah. Besides 
this, it appears that sloughs exist in more or less 
proximity to complainants lands which sloughs will be 
drained or contracted or otherwise improved and de- 
veloped, and will reasonably benefit complainant’s and 
other property though it be not a part of or contigu- 
ous to such sloughs. These and other considerations, 
together with the general and special benefits already 
accrued and accruing to the district as a whole from 
the drainage operations, were known to the members 
of the legislature ;and their lawmaking determination 
as to actual and potential benefits to accrue to the 
district as a whole, manifestly had very substantial 
bases in existing facts as well as in reasonable expecta- 
tion. There is no sufficient showing that any lands 
have been arbitrarily and by an abuse of legislative 
authority included in the district, or that any such 
lands may not reasonably be directly or indirectly bene- 
fitted by the drainage operations and by the improve- 
ment, development and added uses of the lands to be 
drained. Such development and general benefits are 
already demonstrated by the improvements in the 
district since its creation in 1907 and 1913. The ter- 
ritory covered by Coral Gables was in the drainage 
district when the city was built and the City of Miami 
has grown into the district. So with other cities and 
towns now wholly or partly in the drainage district. 
See statment filed herewith. Indirect benefits are 
conceded by the appellee. This is sufficient to sus- 
tain the ad valorem tax. 


While the Everglades Drainage District is a State 
agency, it is utilized not for general governmental pur- 
poses, but for the public improvement of a large area 
comprising more than four million acres of public and 
private lands in the southern part of the State, for 
the benefit of the district as an entirety; and the acre- 
age and ad valorem taxes imposed by statute are not 
general taxes for governmental purposes but are spe- 
cial assessments for benefits to accrue from the pub- 
lic improvement. Such district having been formed 
by a statute and the scheme of drainage and the meth- 
ods of assessments, and the benefits to accrue to the 
whole district from the drainage, having been deter- 
mined by statute, such determinations will not be dis- 
turbed by the courts at the suit of an owner of prop- 
erty so specially assessed, in the absence of a clear 
showing duly made of an abuse of legislative power 
resulting in an unlawful invasion of complainant’s 
rights. Allegations that complainants’ real property 
in the district is upon an elevated ridge several feet 


above the surrounding lands and does not need drain- 
age; and that the property will not and cannot receive 
any benefit whatsoever from any system of drainage, 
are not good as against the demurrer, because the 
legislature has by statute determined the benefits, 
which may be indirect and general, and such benefits 
are not alone to lands that need surface draining; a 
legislative determination as to benefits is not subject 
to mere general allegations of no benefits, at least 
when there are no specific allegations showing that 
there could have been no conceivable reasonable basis 
for the lawmaking determination that benefits direct 
or indirect will accrue to all of the lands that are spe- 
cially assessed, whether all the lands need drainage 
or not, and even if some lands are more elevated than 
others. This Court has held “The fact that such im- 
provement may not be of direct benefit to every parcel 
of land within the District constitutes no just reason 
why it should not bear its portion of the expense in- 
curred in the work of drainage and reclamation of the 
District as a whole; and the further fact that some of 
the lands are not overflowed, is not conclusive that 
they receive no benefit.” Lainhart v. Catts, 73 Fla. 
735, 75 Sou. Rep. 47. 


“If it be essential or material for the prosperity 
of the community, and if the improvement be one in 
which all the land owners have to a certain extent a 
common interest, and the improvement can not be ac- 
complished without the concurrence of all or nearly all 
of such owners, by reason of the peculiar natural con- 
dition of the tract sought to be reclaimed, then such 
reclamation may be made and the land rendered use- 
ful to all and at their joint expense. In such case the 
absolute right of each individual owner of land must 
yield to a certain extent or be modified by corres- 
ponding rights on the part of other owners, for what 
is declared, upon the whole, to be for the public bene- 
fit.” Fallbrook Irrigation Dist. v. Bradley, 164 U. S. 
112, 17 Sup. Ct. Rep. 56. See also Bannerman v. Catts, 
80 Fla. 170, 85 South. Rep. 336; Valley Farms Co. of 
Yonkers v. Westchester County, 261 U. S. 155, 43 
Sup. Ct. Rep. 261 Berry v. Hardee, 83 Fla. 531, 91 
South. Rep. 685; Kansas ‘City Southern R. Co. v. Road 
Imp. Dist. No. 3 of Sevier County, Ark., 266 U. S. 
379 45 Sup. Ct. Rep. 136. In Myles Salt Co. v. Board 
of Com’rs of Iberia & St. Mary Drainage Dist., 239 
U. S. 478, 36 Sup. Ct. Rep. 204, the land was not ap- 
propriate for habitation and improvement, but it was 
an island of salt deposit “rising abruptly 175 feet or 
more,” that was so situated and conditnoned that it 
could not be benefitted in any way by drainage oper- 
ations, and an exorbitant tax was imposed by a subordi- 
nate body which abused its powers in including the 
island in the taxing district. 

In Consolidated Land Co. v. Tyler, 88 Fla. 14, 101 
South. Rep. 280, the taxing district was formed for 
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the sole purpose of building a bridge, and it clearly 
appeared by facts shown that the complainant’s land 
was so situated and conditioned that it could receive 
no real benefit from the construction of the bridge 
at the particular point and that the inclusion of such 
lanl in the taxing district was an abuse of legislative 


power that invaded complainant’s organic property 


rights. 

The contemplated benefits to all the lands in the 
Everglades Drainage District are not mere prophesy 
or speculation or conjuncture, but are legislative deter- 
minations predicated upon benefits already accrued 
from drainage, and upon existing conditions and rea- 
sonable expectations sustained by experience and ob- 
servation. See Kansas City Southern R. Co. v. Road 
Imp. Dist. No. 3 of Sevier County, Ark., 266 U. S. 
379, 45 Sup. Ct. Rep. 136. 

The object of an affirmative pleading is to state 
facts to which the court may apply the law in adjudi- 
cating rights. A demurrer challenges the legal suf- 
ficiency of a pleading; and for that purpose a demurrer 
admits as against the demurrant the well pleaded al- 
legations or averments to which it is addressed. Good- 
man v. State, 88 Fla. 156, 101 South. Rep. 285. But 
a demurrer does not admit allegations that are not 
well pleaded; among them being allegations of con- 
clusions of law, allegations of conclusions of fact not 
sustained by facts alleged, allegations that are contra- 
dicted by the record in the case or by other records 
or matters of which the court takes judicial notice, 
and allegations that the law does not permit to be 
proven. See Apalachicola Land and Development Co. 
v. McRae, 86 Fla. 393, 98 South. Rep. 505, text 517; 
Byrne Realty Co. v. South Florida Farms Co., 81 Fla. 
805, 89 South. Rep. 318; Amos v. Cunn, 84 Fla. 285, 
94 South. Rep. 347; Brown v. Avery, 63 Fla. 355, 58 
South. Rep. 34; Owen v. Baggett, 77 Fla. 582, 81 South. 
Rep. 888; Louisville & N. R. Co. v. Palmes, 109 U. S. 
244, 3 Sup. Ct. Rep. 193. 


The allegations of the bill of complaint assail the 
validity of a statutory determination of benefits and 
even if all of the allegations be admitted by the demur- 
rer, they are legally insufficient to show an abuse of 
legislative power in the enactment of Chapter 12016 
authorizing the bond issue and the levy of an ad valo- 
rem tax upon all the lands in the Everglades Drainage 
District, therefore, the prayer that the issue of the 
bonds and the levy of the tax be enjoined should not 
be granted, even if the allegations as to lack of bene- 
fits to complainant’s lands could be regarded as suf- 
ficient in law to justify relieving the particular lands 
of the tax as in Myles Salt Co. v. Board of Com’rs of 
Iberia & St. Mary Drainage Dist., 239 U. S. 478, 36 
Sup. Ct. Rep. 204; and Consolidated Lands Co. v. Tyler, 
88 Fla. 14, 101 South. Rep. 280. 


The allegations of the bill of complaint cannot 


fairly be regarded as showing an abuse of legislative 
power in including in the district an din determining 
benefits to and authorizing ad valorem tax upon all the 
lands in the district, including the particular lands of 
the complainants that are alleged to be upon an ele- 
vated ridge and need no drainage. The Court takes 
judicial notice of the history and the natural condi- 
tions affecting general drainage operations in the Ever- 
glades Drainage District, which in contemplation of 
law afford a basis for the legislative determinations 
complained of. 

The allegations of the bill of complaint are insuf- 
sicient for any general or particular relief of the na- 
ture prayed for. The Chancellor apparently overruled 
the demurred to the bill of complaint because of the 
allegations that a portion of complainant’s land is 
situated upon an elevation that does not need drainage 
and that such property cannot in any way be bene- 
fiitted by the drainage operations. 

In A. C. L. Ry. V. City of Lakeland 115 So. refer- 
red to by the Chancellor in making the order appealed 
from, the assessment was against abutting property 
for the entire cost of a street improvement in a city, 
the scheme of assessment was determined by the city 
authorities and not by the legislature, and the bene- 
fits to the property assessed had to be direct and at 
least equal to the assessment. There a clear violation 
of the statute with reference to benefiits and an abuse 
of administrative authority, were alleged in the bill 
of complaint and admitted by the demurrer. 


Here a special taxing district was formed by statute, 
the public improvement and the method of assessment, 
the amount of the bonds and the benefits to accrue to 
the property in the district were determined by statute, 
and the ad valorem assessments are little more than 
nominal. The benefits need not be direct, but may be 
indirect, incidential and general, having reference to 
advantages to the district as an entirety and not to 
immediate, direct benefits to particular parcels of prop- 
erty in the district, In this case the benefits having 
determined by statute, such determination should not 
be disturbed by the courts in the absence of a clear and 
convincing showing that the purpose is to tax par- 
ticular property without anw corresponding benefit, 
but solely for the benefit of other property, or of a 
sufficient showing of other abuse of legislative power 
that violates organic property rights. There is no 
such showing here. See Withnell v. Rueck. Const. Co. 
249 U. S. 63, 39 Sup. Ct. 200. 

Some at least of complainants lands were included 
in the drainage district formed by Chapter 5709, Acts 
of 1907; and by Chapter 8456 Acts of 1913 all of 
the lands in the district including that of complainants 
were subjected to an acreage tax; and in 1921 all the 
property in the district was subjected to a one mill 
maintenance tax used for drainage purposes. It is now 
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rather late for the complainant to allege generally that 
its lands cannot be benefitted by the assessment im- 
posed for drainage purposes, particularly when there 
are no sufficient specific’allegations conclusively show- 
ing that there could have been no conceivable reason- 
able basis for the legislative finding of benefits, direct 
or indirect, to accrue to the lands. Certainly no arbi- 
trary and oppressive burden upon complainants land 
is alleged in such a way as to overcome the force and 
effect of a legislative determination repeatedly express- 
ed in statutes. The assessment as made amounts to a 
mere nominal sum. 

The provisions of Chapter 12016, Acts of 1927, 
authorizing the issue of a stated amount of bonds of the 
Everglades Drainage District to be obligations of the 
District and not of the State, and authorizing the 
levy as necessary of an ad valorem tax upon the real 
property in the district for the payment of the bonds, 
and the provisions of the act that are properly inci- 
dental to such main purposes as interpreted herein, 
constitute a valid exercise of legislative power under 
the State and Federal Constitution; and the statute ac- 
cords with the purposes of the grant by Congress of the 
swamp and overflowed lands to the State and with the 
policy of the State to drain and otherwise improve 
such lands. 

The rules and regulations of the Board should be 
made to conform to this opinion, particularly Rules 
Numbered 3, 4 and 9. 

The records in the two cases contain much of the 
history of the Everglades drainage operations; and 
the briefs of counsel show exhaustive research and 
present most helpful discussions of the principles af- 
fecting the controversy, with voluminous useful cita- 
tions of authorities. 

The order overruling the demurrer to the bill of 
complaint is reversed in each case. 

ELLIS, C. J. and TERRELL, STRUM, BROWN 
and BUFORD, JJ., Concur. 

Opinion filed March 26, 1928. 
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NOTES AND COMMENTS 


THE NORRIS BILL—A proposed re- 
volutionary change in Federal Jurisdic- 
tion. 

(By the Editor) 

The members of the Bar have recently 
had called to their attention a bill now 
pending in Congress which would in sub- 
stance take away the jurisdiction of 
the District Court of the United States 
growing out of diversity of citizenship. 
On March 27th, 1928, Senator Norris, 
Chairman of the Committee on the Judi- 
ciary submitted the following report: 


The Committee on the Judiciary, to 
which was referred the bill (S. 3151) to 
limit the jurisdiction of district courts 
of the United States, having had the same 
under consideration, recommends that it 
be amended by inserting, after line 3, 
page 1, in brackets, the words: “Section 
41, United States Code”. As thus amend- 
ed, the committee recommends the pas- 
sage of the bill. 


The object of this bill is to take away 


some of the jurisdiction that is conferred 
upon the United States district courts by 
the first paragraph of section 24 of the 
Judicial Code (sec. 41, U. S. Code). If 
the bill becomes a law, this paragraph 
will read as follows: 

The district courts shall have original 
jurisdiction as follows: 

(1) United States as plaintiff; civil 
suits at common law or in equity.—First. 
Of all suits of a civil nature, at common 
law or in equity, brought by the United 
States, or by any officer thereof authoriz- 
ed by law to sue. 

See. 2. The provisions of this act shall 
not affect suits commenced in the district 
courts, either originally or by removal, 
prior to its approval; and all such suits 
shall be continued, proceedings therein 
had, appeals therein taken and judgments 
therein rendered, in the same manner and 
with the same effect as if this act had not 
been passed. 

This paragraph, as it now exists and 
which this bill would amend, reads as 
follows: 

First. Of all suits of a civil nature, at 
common law or in equity, brought by the 
United States, or by any officer thereof 
authorized by law to sue, or between citi- 
zens of the same State claiming lands un- 
der grants from different States; or where 
the matter in controversy exceeds, ex- 
clusive of interests and costs, the sum or 
value of $3,000, and (a) arises under the 
Constitution or laws of the United 
States, or treaties made, or which shall 
be made, under their authority, or (b) 
is between citizens of different States, 


or (c) is between citizens of a State and 
foreign States, citizens, or subjects. No 
district court shall have cognizance of 
any suit (except upon foreign bills of 
exchange) to recover upon any promis- 
sory note or other chose in action in favor 
of any assignee, or of any subsequent 
holder if such instrument be payable to 
bearer and be not made by any corpora- 
tion, unless such suit might have been 
prosecuted in such court to recover upon 
said note or other chose in action if no 
assignment had been made. The fore- 
going provision as to the sum or value 
of the matter in controversy shall not 
be construed to apply to any of the 
cases mentioned in the succeeding para- 
graphs of this section. 

The principal thing to be accomplished 
by the bill will be to take away the juris- 
diction of district courts in cases where 
their jurisdiction rests upon diversity of 
citizenship. With the exception of cases 
between citizens of the same State claim- 
ing lands under grants from different 
States, all matters of which the district 
courts will be deprived of jurisdiction 
relate to cases where the matter in con- 
troversy exceeds the sum of $3,000, and 
these cases fall in three classes, to wit: 
(a) Cases which arise under the Con- 
stitution or laws of the United States, 
or treaties made, or which shall be made, 
under their authority; (b) cases between 
citizens of different States; and (c) 
cases where the litigation is between 
citizens of a State and foreign States, 
citizens, or subjects. The balance of the 
repealed paragraph refers only to these 
cases cited and would have no place in 
the paragraph if the court were deprived 
of these three classes of cases. 

The committee can conceive of no 
reason why the district court of the 
United States should have jurisdiction in 
these cases. In fact, under existing law, 
it has jurisdiction in only a part of these 
cases. A controversy arising under the 
Constitution or laws of the United States, 
or treaties made, could not now be 
brought in the district court of the 
United States if the amount in contro- 
versy was less than $3,000. In the same 
way, if the case were between citizens 
of different States, the district court 
would not have jurisdiction where the 
amount involved was only $2,900, but 
would have jurisdiction if the amount in 
controversy were $3,100. In the same 
way, if the controversy were between 
citizens of a State and foreign States, 
citizens, or subjects, the State court 
would have jurisdiction wherever the 
amount was less than $3,000, and the 


United States district court would have 
jurisdiction wherever the amount in- 
volved exceeded that sum. 

Nearly all the litigation affected by 
this proposed change would be confined 
to cases between citizens of different 
States. There is no logical reason why 
there should be any arbitrary distinction 
as to the amount in controversy. If there 
is any reason why the United States dis- 
trict court should have jurisdiction of a 
case between citizens of different States 
where the amount in controversy is over 
$3,000, it would seem only just and fair 
that it should likewise have similar juris- 
diction where the amount is under $3,000; 
so the arbitrary fixing of the amount 
does not seem to be any logical reason 
for controlling the jurisdiction. 

It is of interest also to note that this 
limitation which controls the jurisdiction 
has been changed from time to time. 
Originally, by the act of September 24, 
1789, this arbitrary distinction was fix- 
ed at $500. By the act of March 3, 1887, 
this jurisdictional amount was raised to 
$2,000; and by the act of March 3, 1911, 
it was raised to $3,000. 

The only reason why this kind of juris- 
diction was originally given to United 
States courts in preference to State 
courts was because it was believed that 
a prejudice would exist in State courts 
against non-resident litigants. What- 
ever reason may have existed for this 
belief, it is certain it has long since dis- 
appeared and there is no reason now why 
a nonresident litigant can not get the 
same justice in State courts that is se- 
cured by residents of the State. Most of 
these cases arise by reason of business 
transactions that nonresidents have with 
residents of the State. Under existing 
law, if the amount in controversy exceeds 
$3,000 the nonresident is given an advan- 
tage over the resident. He has a choice 
of two tribunals. He can sue either in 
the State court or in the United States 
court, but this privilege is not extended 
to and does not exist in favor of the 
resident litigant. He is deprived of the 
right to go into the United States court 
and is compelled to commence his litiga- 
tion in the State court where both he 
and the defendant live. If the plaintiff, 
in a suit against a nonresident defend- 
ant upon whom he secures proper service, 
commences an action in the State court 
against the nonresident, the nonresident 
is given a choice that the resident does 
not have. He can permit the case to re- 
main in the State court or he can ask for 
its removal and take the plaintiff into the 
Federal court. It is a practice becoming 
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more or less common in many States for 
corporations to be incorporated in one 
State while they do business in another, 
and it is believed that this often occurs 
simply for the purpose of being able to 
have the choice of two tribunals in case 
of litigation. A corporation doing busi- 
ness in one State may have all of its 
property in that State and do all of its 
business there; its stockholders may all 
reside there; but it is incorporated in 
another State. When it is sued it can 
have the case transferred to the United 
States courts. Its competitors in busi- 
ness, doing the same kind of business, in 
the same locality, not incorporated in a 
foreign State, are denied this privilege. 

The result often is, particularly with 
corporations, that they are able to make 
litigation so expensive that their antag- 
onists in the lawsuits frequently submit 
to unjust and unreasonable demands 
rather than go to the expense of litigat- 
ing their rights in the United States 
courts. It means very frequently that 
the litigant must travel many miles and 
take his witnesses many miles to the 
place where the trial will be had, and in 
many other ways be subjected to annoy- 
ance and expense which often is a denial 
of justice. Moreover, if he takes an 
appeal, or if he wins in the district court 
and the nonresident party takes an ap- 
peal, he is confronted with a much larger 
expense than though the same appeal 
took place in the State court. He must 
employ attorneys to go perhaps hundreds 
of miles to argue his case in the court of 
appeals and, as a rule, must submit to 
delays and expense that would not occur 
if the case remained in the State court. 
There is no reason why an individual or 
a corporation doing business in a State 
should not subject himself or itself to 
the courts of that State. There is no 
reason why such nonresident ligitgant 
should have the privilege of compelling 
his opponent in a lawsuit to go outside 
of his State to secure justice or to litig- 
ate a disputed question. 


The United States district courts are 
overcrowded with work. In almost every 
district of the United States there is a 
congestion of business. We are being 
continually met with a demand for more 
judges. If this bill should be enacted into 
law it would, to quite an extent, relieve 
that situation. If all the cases involving 
diverse citizenship should be left in the 
State courts for trial there would be less 
congestion and a much less demand for 
more judges. 

Every logical reason seems to point 
to the step that this bill proposes to take 
and we know of no reason now existing 
why the jurisdiction which this bill would 
take away, should be retained. Many of 


the matters that United States courts 
are trying, arising entirely within the 
jurisdiction of a State, controversies com- 
ing up exactly the same as _ contro- 
versies arising between citizens of the 
same State, would, if this bill becomes 
a law, be left to the State courts for 
adjudication, and we know of no good 
or logical reason why the proposed bill 
should not become a law. 


On May 4th, we telegraphed to United 
States Senator Fletcher for information 
as to the status of this bill and received 
from him under date of May 5th, 1928, 
the following letter: 

J. C. Cooper, Jr., Esq., 
Atlantic National Bank Bldg., 
Jacksonville, Florida. 

Dear Mr. Cooper: 

Your wire of the 4th has been received. 

The Norris Bill was introducted by 
him and referred to the Judiciary Com- 
mittee, of which he is Chairman. He 
reported the bill favorably—as Chair- 
man. I understand there were no hear- 
ings on the bill. 

Some members of the Judiciary Com- 
mittee are not favorably disposed to- 
ward it. 

I have talked with Senator Walsh of 
Montana and suggested to him that the 
bill ought be be sent back to the Commit- 
tee for hearings, and I propose to make 
that motion when it comes up on the 
Calendar again. He agreed that course 
should be pursued. 

At any rate, I am quite sure there will 
be very great difficulty to pass it in the 
Senate, and even then it is a Senate bill 
and will have to go to the House and be 
referred to the Judicial Committee 
there, and reported out before acted on 
there. In my judgment, there is no pos- 
sibility of its passing both the Senate 
and the House at this session. 

I am opposed to the bill and had in- 
serted in the CONGRESSIONAL REC- 
ORD of April 26, Page 7560, a letter 
from Judge Bingham of Louisville, Ken- 
tucky, and the SUMMARY from Mr. 
Ward’s pamphlet on the subject, and 
later I had inserted in the RECORD of 
April 30, Pages 7738 and 7799, respec- 
tively, an editorial from the FLORIDA 
TIMES-UNION and an editorial from the 
AMERICAN BAR ASSOCIATION 
JOURNAL of April, 1928. In general, 
my views are in accord with these. 

Sincerely yours, 
DUNCAN U. FLETCHER. 


As all readers of this journal may 
not have the opportunity of reading the 
editorial from the American Bar Asso- 
ciation referred to by Senator Fletcher, 
we are herewith reprinting the same. 


(From the American Bar Association 

Journal) 

WHITTLING AWAY AT THE FEDER- 
AL TRIBUNALS 

Bills which vitally concern the admini- 
stration of justice in the Federal courts 
are pending in Congress. They deserve 
and should receive the attention of the 
entire bar. 

The Caraway bill is the effort, made 
familiar at previous sessions, to destroy 
the power of Federal judges to comment 
on the credibility of witnesses or the 
weight of evidence. It has been passed 
by the Senate and is pending before the 
House Judiciary Committee. 

The American Bar Association is on 
record as being strongly against this 
measure. And with good reason. It 
runs counter to a principle which lies at 
the heart of the present general move- 
ment for the improvement of the admini- 
stration of criminal justice. Restoration 
to the State judges of the common-law 
power of the judge to do exactly the 
thing complained of in this bill is recog- 
nized as a needed step by the various 
bodies that have been giving most 
attention to the subject. 

If just verdicts are the objects of trials, 
why deprive the jury of the help it so 
plainly needs? Juries are not versed in 
the fine art of weighing the evidence. 
The judge by his comment has the op- 
portunity to give them the valuable aid 
of his long experience in weighing and 
analyzing testimony; he can explain to 
them the procsesses by which they can 
find the truth and distinguish it from 
error. 

The Federal judges have this power 
now and it works well. It is to a large 
extent the secret of the greater efficiency 
of the Federal courts as compared with 
a large majority of the State courts. The 
efficiency of English courts in the ad- 
ministration of criminal justice rests to a 
large extent on this power. To throw it 
away in the Federal district courts would 
be a step backward, and one that the Na- 
tion can not afford to have taken. 


Two other pending bills would affect 
the jurisdiction of the United States 
district courts in cases where it is 
grounded on diversity of citizenship. One ° 
(S. 3151) would take away all juris- 
diction in such cases, and it has been re- 
ported favorably by the Judiciary Com- 
mittee of the Senate. The other (H. R. 
6679) raises the amount necessary to 
give jurisdiction in such cases from 
$3,000 to $10,000, and the subcommittee 
of the Judiciary Committee has reported 
to that body in favor of an increase to 
$5,000. 

The report of the Senate Judiciary 
Committee on the Senate bill to take this 
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jurisdiction entirely away observes that 
“the only reason why this kind of juris- 
diction was originally given to United 
States courts in preference to State 
courts was because it was believed that 
a prejudice would exist in State courts 
against nonresident litigants. Whatever 
reason may have existed for this belief, 
it is certain it has long since disappeared 
and there is no reason now why a non- 
resident litigant can not get the same 
justice in State courts that is secured by 
residents of the State.” 

In spite of the categorical way in which 
it is stated, probably very few practic- 
ing lawyers would agree with this gen- 
eralization. In an address at the San 
Francisco meeting of the American Bar 
Association, Chief Justice Taft, while 
disclaiming any discussion of legislative 
policy, made the following pertinent re- 
marks by way of comment on the pro- 
posal to relieve the Federal courts of 
congestion by taking away this jurisdic- 
tion: 

“T venture to think that there may 
be a strong dissent from the view that 
danger of local prejudice in State courts 
against nonresidents is at an end. Litig- 
ants from the eastern part of the country 
who are expected to invest their capital 
in the West or South will hardly concede 
the proposition that their interests as 
creditors will be as sure of impartial 
judicial consideration in a Western or 
Southern State as in a Federal court. 

“The material question is not so much 
whether the justice administered is 
actually impartial and fair, as it is 
whether it is thought to be so by those 
who are considering the wisdom of in- 
vesting their capital in States where that 
capital is needed for the promotion of 
enterprises and industrial and commer- 
cial progress. No single element—and 
I want to emphasize this because I don’t 
think it is always thought of—no single 
element in our government system has 
done so much to secure capital for the 
legitimate development of enterprises 
throughout the West and South as the 
existence of Federal courts there, with a 


jurisdiction to hear diverse citizenship 
cases.” 

The committee in question further ob- 
serves that “there is no logical reason 
why there should be an arbitrary distinc- 
tion as to the amount in controversy. If 
theer is any reason why the United 
States district court should have jurisdic- 
tion of cases between citizens of different 
States, where the amount in controversy 
is over $3,000, it would seem only just 
and fair that it should likewise have simi- 
lar jurisdiction where the amount is 
under $3,000.” 

Not necessarily. Assuming that there 
is a reason why the United States dis- 
trict courts should have jurisdiction in 
diverse citizenship cases—and a very 
good reason was suggested above—it 
does not by any means follow that a dis- 
tinction as to jurisdictional amount is il- 
logical or unfair. If the legislators are 
of the opinion that the danger of pre- 
judice or partiality, for instance, may 
arise in the case of litigation involving 
fairly large amounts and is quite unlikely 
in the case of less important litigation, 
it is entirely logical and fair for it to 
decide, in the light of experience and 
all the facts obtainable, on the amount 
required to give jurisdiction. Legislation 
is familiar with such distinctions, which 
are not arbitrary but represent a working 
formula giving due weight to various 
factors. Congress has heretofore found 
the device worth while. 

Another measure is known as the Ship- 
stead injunction bill and its purpose is 
to add a new section to chapter 2 of the 
Judicial Code, reading as follows: 

“Equity courts shall have jurisdiction 
to protect property when there is no 
remedy at law; for the purpose of de- 
termining such jurisdiction, nothing shall 
be held to be property unless it is tang- 
ible and transferable, and all laws and 
parts of laws inconsistent herewith are 
hereby repealed.” 

The proposal on its face would leave 
the equity courts free in a proper case 
to employ the writ of injunction to pro- 
tect physical property—using the word 


tangible in its customary sense—but 
would deprive them of the authority to 
exercise this power where the property 
in question was intangible, though it 
might conceivably be much more valuable 
and more likely to suffer irreparable in- 
jury than the tangible property. 

For example, the plant would have a 
right to this protection, but the right to 
carry on one’s business, the right to work, 
the right to engage in an occupation or 
profession, the right to employ, would 
be deprived of it as not being “tangible 
property.” 

The bill also deprives the Federal 
courts of jurisdiction in equity suits on 
complaint of the United States as well 
as of private citizens. It undertakes to 
deprive these courts of jurisdiction in all 
cases where there is any remedy at law, 
notwithstanding that the remedy is in- 
adequate. It does not apply alone to 
labor disputes, where the conflict over 
the use of injunctions is fiercest—but 
also deprives all intangible property of 
protection by means of injunctions. 

A proposal so drastic in character—so 
narrow in its conception of the sort of 
“property” that is entitled to the full 
protection of the courts—so extensive in 
scope and in possible consequences, can 
not commend itself to the bar as a sober 
and reasoned effort to improve the ad- 
ministration of justice. It will also 
doubtless strike many members of the 
bar as something that can not be done— 
as an attempt to take away an inherent 
judicial power with which the legisla- 
ture has no right to interfere. 

As above suggested, the bar should 
give each of these measures its atten- 
tion and express its opinion upon them 
personally and through its accredited or- 
ganizations. The powers, jurisdiction, 
and functioning of the Federal courts 
are matters that peculiarly concern its 
members, and a strictly professional and 
impartial view is greatly needed to coun- 
teract the political atmosphere in which 
these proposed changes are brought for- 
ward. 
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